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Some Issues on Construction Claims

Factors impacting the resolution of large construction claims in New Zealand:

• Joint and several liability for negligence

• Wide liability of local authorities

• Uptake of alternative dispute resolution processes, particularly mediation

• Plaintiffs / claimants therefore focus on the “deep pockets”: councils and insured 

consultants

Defences and arguments often raised by construction consultants:

• The scope of their duty of care when providing advice: what is “reasonable”?

• The application of limitation of liability clauses contained in construction contracts
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Tadd v Weine decision: overview

This case concerned a commercial building

The owner of the building engaged an engineer to undertake a seismic assessment of the 

building to be included in marketing material to sell the building

The engineer assessed the building at “60% NBS”. Then said “no chance” the NBS rating 

would go higher, but then the NBS rating might go higher (but not guaranteed) if a more 

detailed assessment was carried out

The building was sold with the 60% NBS assessment included

The purchaser then had a more detailed seismic assessment undertaken: <30% NBS
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Tadd v Weine decision: standard of care

“The standard of care of an engineer when making a statement is the degree of skill and 

competence that an ordinary member of the profession would bring to the same task at 

the time the statement is made.”

A construction consultant meets this standard if she or he demonstrates a reasonable 

basis for the conclusions that were presented

An alternative conclusion does not necessarily mean a professional has been negligent
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Tadd v Weine decision: limitation of liability
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11. The maximum aggregate 

amount payable, whether in 

contract, tort or otherwise, in 

relation to claims, damages, 

liabilities, losses or expenses, shall 

be five times the fee (exclusive of 

GST and disbursements) with a 

maximum limit of $NZ500,000.

• Comprehensive contract of rights 

and obligations

• The clause is broad and captures 

a wide range of conduct



Some learnings

Just good practice…

• Care over how advice is incorporated and presented if it is being passed on to third 

parties

• Letters of engagement always issued

• Critical, discrete and reasoned judgement exercised on each piece of advice, with 

internal review conducted

• Keep a good paper trail!
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