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Some Issues on Construction Claims

Building &
Construction

Factors impacting the resolution of large construction claims in New Zealand:

« Joint and several liability for negligence
» Wide liability of local authorities
» Uptake of alternative dispute resolution processes, particularly mediation

* Plaintiffs / claimants therefore focus on the “deep pockets”: councils and insured
consultants

Defences and arguments often raised by construction consultants:

» The scope of their duty of care when providing advice: what is “reasonable”?
* The application of limitation of liability clauses contained in construction contracts
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Tadd v Weine decision: overview

This case concerned a commercial building

The owner of the building engaged an engineer to undertake a seismic assessment of the
building to be included in marketing material to sell the building

The engineer assessed the building at “60% NBS”. Then said “no chance” the NBS rating
would go higher, but then the NBS rating might go higher (but not guaranteed) if a more
detailed assessment was carried out

The building was sold with the 60% NBS assessment included

The purchaser then had a more detailed seismic assessment undertaken: <30% NBS
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Tadd v Weine decision: standard of care

Building &
Construction

“The standard of care of an engineer when making a statement is the degree of skill and
competence that an ordinary member of the profession would bring to the same task at
the time the statement is made.”

A construction consultant meets this standard if she or he demonstrates a reasonable
basis for the conclusions that were presented

An alternative conclusion does not necessarily mean a professional has been negligent

Page 4




Building &
Construction

New Zealand

@ Duncan Cotteri

Tadd v Weine decision: limitation of liability

SHORT FORM AGREEMENT FOR CONSULTANT ENGAGEMENT

sEwem,

rar=
AnD:
(CONSWTANT)
i to herein as the “Farties” and individually as o “Party”
PROJECT: LoCATION:

SCOPE & NATURE OF THE SERVICES:

PROGRAMME FOR THE SERVICES:

FEES & TRING OF PAYMENTS:

SHORT FORM MODEL CONDITIONS OF ENGAGEMENT
e —

1. The Consultant shal perfom the Services 0s descibed in the Gifoched documents.

»

Natring i s Agreement sl et negare, modiy o it any of e Cents fgnts underine Corsumer Cucraees
Act for personal, domestic or housenoid use o
wr‘s./mpror peirtabartin ‘acguiing the Senvioes for the. wpuse of o businss.

3 The Client and the Consutant agres that where all. or any of. the Servies are acquired for the puTposes of o busness he
prowisions of the Consumer Guaraniees Act 1993 are excluded in relafon o thase Servioes.

»

In prowiding the Services the Consutfant shal exercise fhe degree of skil, care and difgence nomaly expected of o
competent professional
5. The Cient shas provide 1o the Gonsutfant, free of cost, as soon as pracfcabie folawing any request for informetion, o
informarion in his o ner power 10 obTain Which May FEIOTe 10 The Senices. The Gonsultant snol no, Wimout e Gient s
prior cansent, use informafion provided by tne Client for purposes urveiated 1o the Senvices. In providing the information
1o = Consian: me Glent snon eriure complanos Wi e Capytgnt Act 1974 00 smalaenily any proprisrary s
at ary other pe any

& The Cient may onder vasiafions fo the Services in wiiing or may request the Consultont o submit proposals for variation fo
e Senices. whers me Gonsutant cons@ers @ drection from e Gient or any oTer Greumstanoe is @ Variarion e
Consuttant shas nofify the Client as soon as pracficabie

7. e Coentshan pay e Consufant fa ne Senoss i fees and experses af me fmes and nne mannerse! out e

ancuments. Whare fnis Agreement oy an agent [or 1o acr as agent] on
el e Chr, e oot el et sl e Ay it sveneig ol o8 popriet O il oo G GxPeres 0w 10
e Consutant uner Tris Agreement.

8 Allamounts payape by the Ciier snail be pad witrin twenty (30 wotking aays of ne reievant invaice peing mailedi 1o
he Gient. Late payment shall cansfiute a defou, and fe Giient shall pay defautinferest on overdue amounts fiom e
aate payment iois due 10 he adte of payment af e rate of e ConsLITANT's awararalt fte pIus 2% ana in addfion e,
osts of any acfions faken by fhe Consuiant 1o recover e GED.

. Wnere Senices ore canied out on @ fime charge basis, the Consufant may purchase such incidental goods and/or

requirea for the Consutant 1o perlomm me senvices. Tre cast of cotaining sucn incigenta
9e0cs andfor Senvices shall be payabie by e Client. The Consuliant shall maintain fecords which cearty idenfy fme.
ana sxpenses ncures.

10. nere me Corsurontcreaces s agreemern e Corautary 13 iaie 10 the Cient for reasonamsy foreseectie cigims,
aamoges, fapiffies), losses or expenses caused direc Gonsuitant snai nof be late 1o ine Glen
unasr mis Agreement for ne Cients narect, cnrsequenr'u orspedial oss. orloss of profit however rising, Whemer under

INFORMATION OR SERVICES TO BE PROVIED 6 THE CUBNT:

The Ciient engages the Consuftant o provide the Services described above and fhe Consuifant ogrees
fo perform the Senvices far the remunenafion provided obove. Both Parfies agree fo be bound by the
provision of the Short Form Mode! Conditions of Engagement [overeaf], including clauses 2. 3, 9 and 10
and any varigtions noted below. Once signed, fhis agreement, fogether with the condifions overeaf
and ony attachments, wil replace ol or any oral agreement previously reached between the Farfies

VARIATIONS TO THE SHORT FORM MODEL CONDTIONS OF ENGAGEMENT (OVERLEAF]:

Tne maxémum aggregate OMOURT Payatse, Whemes in CORTICT, 10 O Omenvise, in reiation 1o ciaims, damages, liabilfies,
o o

12, Winoutiiing cry cafancer < Py may nave unasr e irafon act 210, refmerpary sl e coniaeres iame for
any Ioss or damage resutfing from any oocurrence unkess o claim is formally made on @ Party witrin & years
compigtion of M senices.

19. e Conrantanatfoce out a0 mainsin for o Qurafon of ma sencss  poiy o Prfeston nosrety rarance for
the amount of kabilty under ciause 1. The Consulfant underiakes fo
paiicy of insurance for six years after the compiefion of e semices.

14, If efmer oty is found GBI 0 M OMNer [WNEErin CoNract, 1011 oF ofnenaise], Gnd e ciaiming Barty and/or a Thira
Party hos confributed 1o the hoss or damage, he fbie Party snall only be fiabie fo fhe propartional extent of ifs own
contribution.

. Infelectual property prepared o created by the Consulant in comying out fhe Services [*Hew Infelectudl Propery”] snt
be jointly cwned by the Cient and fhe Consutant. The Client and Consufant hereby grant 1o the other an urresticted
rOyaITy-FE IC8nse N PETPETITY 10 CORY OF U NEW IMMEISCTUS) PTOpETy. INTelecTus pmpeﬂ'ywned £y @ pamy pror o

of iz Ageement anc reated by a Party
Famy. The ‘2ana ana factualinformaron conectea oy e cersumrrunupqu
for by the Clent snall, nnapuvmm by the Cient, e with the Cient. The Consuftont doss not waant fne suitabifty of
e InTelEChucs PR for Gny PUTRGSE TR Tan e SErvCES Of Oy OfNer Use STated In e Agreement.

16. The Consultant has not and wil not ssume any obigafion as he Client's Agent or ofhenwise wiich may be imposed upon
the Cient from fime fo fime pursuant t the Healih and Safety in Smployment Act 1992 [“the Act”] arisng out of s

CUENT AUHORISED SIGHATORY (IE3): (CONSULTANTS AUTHORSED SIGNATORY [5):

PRHT NAME: PRINTMAME
D

DaE:

duly 2011 Page 1

The CorsuRant ana Client Ogres: NG in T2 of e ACT, e CORSUINT il NGt DE e PESON WNO ContTs
he pioce of work.

17. The Cient may suspend il or part of the Senvices by nofice 1o fhe Consufiant who shol immediatesly make amangements
0 5top the Services and minimise further expendifure. The Cient and he Consultant may (in the event the otner Partys in
matenal deloult) teminate the Agreement by nofice 1o the ofher Party.  Suspension or ferminafion shal not
affect the acenued fights or cidims ond fatiffiss of the Parfes,

18. The Parfies shal attempt in good faith fo seftie any dspute by mediafon.

19 Tris Agreement s gor by d iaw, the New n pect of this
Agreement,

July 2011 Fage2

11. The maximum aggregate
amount payable, whether in
contract, tort or otherwise, in
relation to claims, damages,
liabilities, losses or expenses, shall
be five times the fee (exclusive of
GST and disbursements) with a
maximum limit of $NZ500,000.

« Comprehensive contract of rights
and obligations

* The clause is broad and captures
a wide range of conduct

Page 5



% Duncan Cotterill
New Zealand

Some learnings

Building &
Construction

Just good practice...

» Care over how advice is incorporated and presented if it is being passed on to third
parties

- Letters of engagement always issued

- Critical, discrete and reasoned judgement exercised on each piece of advice, with
internal review conducted

- Keep a good paper trail!
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Aaron Sherriff

Partner, Wellington

D +64 4 471 9405
M +64 27 704 9604
E aaron.sherriff@duncancotterill.com
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