AIDA Presidential Council Meeting and Colloquium in Tel Aviv

7-10 September 2011

Minutes of the jointly held meeting of the Working Parties Distribution of Insurance Products & Consumer Protection, 8th September 2011, 11.45 a.m.

Prepared by Dr. Noussia in her capacity here as the Secretary of the Working Party Distribution of Insurance Products.

Participants:

· Prof. Ioannis Rokas, Chairman, IK Rokas & Partners, Greece i.rokas@rokas.com 

· Prof. Samim Unan, Chairman, AIDA Turkey,  Unan Law Firm,Turkey saminunan@gmail.com
· Dr. Kyriaki Noussia, Secretary of the Working Party Distribution of 

Insurance Products, Advocate in Law, Greece noussia@gmail.com 

· Rena Egulsky, Gross Orad Schlimoff & Co., Israel rena@goslaw.co.il 

· Dr. Luis Filipe Caldas, AIDA Portugal, Portugal lfc@slcm.pt  

· Hadas Adler, Levitan Sharon & Co., Israel hadas.adler@levitanssharon.co.il 

· Oded Cederborm, Levitan Sharon & Co. , Israel oded@levitansharon.co.il 

· Aviv Kleener, Levitan Sharon & Co., Israel aviv@levitansharon.co.il 

· Yoran Gill, Yaacov Salomon Lipschüz & Co., Israel yoran-gill@ysl-law.com 

· Sharon Sheter, Levitan Sharon, Israel sharons@levitansharon.co.il 
· Prof. Koichi Otani, Wareda University, Japan paulotani@aol.com  
· Orli Naschitz, Naschitz  Brhndes, Israel onaschitz@nblaw.com 
· Dr. Birgit Kuschke, University of Pretoria, South Africa birgit.kuschke@up.ac.za 
· Ronit Warshai, Levitan Sharon & 
Co., Israel ronitw@levitansharon.co.il  

· Addy Margalit, Levitan Sharon & 
Co., Israel addym@levitansharon.co.il   

· Keren Marco, Levitan Sharon & Co., kerenm@levitansharon.co.il
· Danny Tzur, Insurance Commissioner, Israel dani@mof.gov.il   
· Dr. Tammy Greenberg, Levitan Sharon & Co., Israel  tammyg@levitansharon.co.il 

· Taisto Hujala, If PRC Insurance Co, taisto.hujala@if.fi  
1) Prof. Rokas and Prof. Unan welcomed the participants; spoke briefly about the idea of the joint meeting of the working parties and the general background of the topic. Prof. Rokas highlighted the past seven sessions of the WP Distribution of Insurance Products and talked of the topics/thematic units discussed so far since he undertook the chairmanship of this WP in the autumn 2006. Prof. Unan highlighted the importance of consumer protection in insurance and reinsurance law and underlined the fact that the concept has a very broad scope and touches on many issues of insurance and reinsurance law.

2) Afterwards four presentations were held each followed by a broad discussion.

A. Prof. Samim Unan
         “The liability regime of the insurance intermediaries towards consumers 
           according to Turkish law. A comparison to EU law”

         The main issues of the talk of Prof. Unan involved the following: Initially he stated that the term consumer protection has a broader scope in the insurance law field than in the consumer law field. Then he proceeded in stating the duties and obligations of the insurers as opposed to the duties and obligations of the insurance intermediaries. He also added that it is difficult to distinguish and define those duties and obligations of the insurers and of the intermediaries. He then went on to state that the duties and obligations of the insurers are depicted in the PEICL, the Principles of European Insurance Contract Law (which is the product of the initiative of European Academics known as Restatement Project Group), – though not binding – reflects many contemporary approaches and that the duties and obligations of the intermediaries are depicted in the IMD, the Insurance Mediation Directive (and the forthcoming IMD2). Then, he proceeded in analysing the concepts of the duties and obligations of the insurers and of the intermediaries. Further on he stated that under German law the insurer and the insurance intermediary have more or less the same information duties and contrasted it to the position under Turkish law where the information duty of both the insurer and the insurance intermediary is governed by exactly the same regime and that no overlaps exist. Moreover, he added that there are no “large risk” exceptions as to the information duty.
     
B. Yoran Gill

        “Insurance Agents under Israeli Law”
         Mr. Gill started by stating that the Israeli insurance law of 1981 was a turning point re insurance agents as it placed them in the position to be involved in brokerage but also to be the agent of the insurer in some cases (e.g. negotiation stage, contract entrance and conclusion stages, re the duty of disclosure, re the acceptance of premiums, re the delivery of messages). Finally he stated that in what concerns the insurance intermediary and the insured /insurance company, the law is silent but that as per the case law, the insurance intermediary is presumed as a broker and not as an agent unless otherwise proven.

       
C. Tammy Greenberg

“Disputes between insurance intermediaries and consumers from an Israeli law perspective”

Dr. Greenberg stated that the insurance agent’s actions bind the insurer under Israeli law. Also she stated that the insurance agent’s actions are governed under Israeli law by the insurance contract law primarily and secondly by the law of agency wherever apparent authorization is proven.

She further on elaborated on the fact that there exists also justification under tort law, whereby tort law reaches the same result but with the addition of the contributory claim doctrine. 

  
D. Dr. Luis Filipe Caldas
         “Consumer Protection towards intermediaries from a European – Portuguese 

          Perspective”

          Dr. Caldas elaborated on the European law position on consumer protection towards intermediaries and stated that the EU law acts as an integration tool in that it aims to create a common financial market for insurances, banks, and the financial sector in general. He further on stated that the IMD I aimed to impose and achieve minimum harmonization but, however, that there is need for more regulation so as to fix the extent of the cover of the insured. Further on he elaborated on the fact that the IMD talks have started and aim to achieve a real conduct of business framework as well as to facilitate the work of the supervisory authorities and bring advice to consumers and intermediaries. However, he mentioned that there exist some doubts on the balance to be finally achieved between the quantity and quality of the disclosure duties as well as doubts on whether under the IMD II consumers will end up being protected or qualified as well as on the repercussions of the above.

      3) Discussion

In the discussion that followed many members of the audience exchanged views on the overlapping duties of the insurer and intermediary under various legal regimes and the EU. Finally, Dr. Noussia highlighted the overlaps under Greek law as well as the future trends at national and EU level.

      4) Conclusion

Both Prof. Rokas and Prof. Unan summarized the issues and main points discussed. Prof. Unan stated that the next meeting of the WP Consumer Protection will have as its thematic unit the topic of the new IMD II and the new English law on consumer protection. Finally it has been announced by Prof. Rokas and Prof. Unan that both WPs will respectively meet at the next AIDA Colloquium in Istanbul between 3rd and 5th May 2012. 

         Athens, 14.9.2011

    
Prof. Ioannis Rokas, Prof. Samim Unan

       (Minutes prepared by Dr. Kyriaki Noussia)

