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INTRODUCTION

Again, we CILA 2013 Congress meets in the city of Lisbon, td deged in the same
desire to be part of the events occurring at the environrantilclimate change in the
world.

The issue before us, particularly the Mercosur Group, is the rabkponsfor
environmental damage, one of the most modern materials in thedegisbf each of the
countries in the region.

The purpose of this review is to situate and introcluce the readeratgze the progress
of environmental law, in this particular case in Argentina. The esiphaas been
especially constitutional and political progress of state and somguiknowledge of the
specific laws regarding the environment.

Under constitutional provisions, has been developed in recent decadesgiiatiVe
process aimed at environmental legislation itself. This prchassesulted invariably in
the enactment of general laws or framework laws that have ictdethe development of
environmental law.

Finally, as participants in this new session of the Committe€lonate Change, we must
not forget one of the conclusions of the Rio +20 Summit 2012, entilidte future we
want", that is a message of hope to unite our efforts jointly and maketitwe: af each is
the foundation to address the changes that are coming to us and futuréayenera



EXECUTIVE SUMMARY

In Chapter | develop the progress of Environmental _Law of Angenthe most relevant
constitutionel amendments, and environmental law.

At the same time, try alternative instruments assurancéanexns and the amendments
made by the executive and the Superintendence of National Insuobancempulsory
insurance of liability for environmental damage and Collecisvocacy Mandatory
Insurance Surety.

In Chapter Il the situation develops environmental regulations dfd¢teral Republic of

Brazil, the existing mandatory environmental insurance palicies rateded matters.

Furthermore reference is made to the risk factors considelednt for the selection as
a tool to secure the prevention of environmental darnage.

In Chapter |lll, referring to civil liability regime applietb the Environmental Law
Collective, the existing action 10 seek redress against thagiaoaused by an accident.
At the same time, it develops the rules applied to the Environment.
Chapter IV, environmental regulations is developed, the systelEndfonmental Impact
Assessment and the competence of the environmental authority.

Finally reference is made to the provision of guarantees for envirorimemidiation.



CHAPTER |

REPUBLIC OF ARGENTINA

by Mary Kavanagh
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Introduction

Again, we CILA 2013 Congress meets in the city of Lisbon, to fedednn the same
desire to be part of the events occurring at the environmental iamatecichange in the
world.

The issue before us, particularly the Mercosur Group, is theomswility for
environmental damage, one of the most modern materials in the tiegistheach of the
countries in the region.

The purpose of this review is to situate and introduce the readealygze the progress of
environmental law, in this particular case in Argentina. The emphasiveen especially
constitutional and political progress of state and a cursory kdgelef the specific laws
regarding the environment.

Under constitutional provisions, has been developed in recent decadé&gitiative
process aimed at environmental legislation itself. This prdw@ssesulted invariably in the
enactment of general laws or framework laws that have influerneedidvelopment of
environmental law.

Finally, as participants in this new session of the Commdaie€limate Change, we must
not forget one of the conclusions of the Rio +20 Summit 2012, entitlde: flture we
want", that is a message of hope to unite our efforts jointly and thakaction of each is
the foundation to address the changes that are coming to us and future generations.



Executive Summary

Research work on Responsibility and Environmental Damage in Argeigtisiuctured in
four chapters.

Chapter I, develops the basics of matter. The concept of environmental damage, its
characteristics, the principles of interpretation, ending with Court rulings.

Chapter II, begins with the concept of environmental damage, its purpossptitees
said. It takes place in the same legal framework, the Prascipfi Environmental Policy.,
Environmental Impact Assessment. Finally is the Environmental Hdocatnd

Environmental Information.

Chapter 1l develops the responsibility for environmental damage, the powers ofsjudge
and jurisdiction. Mention of insurance, guarantees and funds subsequeatbd tie
extenso. In the same chapter, mention is made of the main managel®@&on the various
environmental issues.

Chapter IV deals with the historical background of environmental law, its ewoluiihen
place the focus of the research, the Environmental Damage bjialtilitvironmental
Security and State Responsibility
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CHAPTER |
ENVIRONMENTAL DAMAGE

In addressing the issue of environmental damage, we must considéretieavironmental
damage is the loss, damage or change in the terms chemicataploysbiological flora
and fauna, landscape, soil, subsoil, water, air or the structure watiohing of
ecosystems. While the effect on the integrity of the persohputitconsent is introducing
into the human body of one or more pollutants, the combination or derivagoeof
resulting directly or indirectly from exposure to materials veastes and liberation,
discharge waste, infiltration or illegal incorporation of theseensls or wastes into the
atmosphere, water, soil, subsoil and groundwater friaticos or any means or elatugait.

Concept

The concept of environmental damage varies according to the notianviobrenent is
attained and adopted. Taking a limited notion, as it identifies theoamvent with the
natural heritage or natural resources, or even some authors am Rdantin Mateo
describing the notion of ambient or environmental law in the proteofigoods natural,
air and water that are essential to the existence of manrthn who think that the ground
is subject to other discipline as the overall management ototati or urban law.
Moreover Jorge Bustamante Alsina defines environmental damagelagieal damage,
which falls on the natural heritage properties, ie natural resqouutesh affect the water,
soil, wildlife and outdoor. At the same time if we adopt a broadéon of environment,
one that includes the landscape, or cultural heritage is to beodipgame both the damage
to the environment and natural resources, even to resources of cgltali& collective
assets and property and damage to the ecological balance withicotioept of
environmental damage.

Indirect Civil Environmental Damagels a person who suffers orf ifgelr body, your
health, your physical and mental) or on their assets (their pyppeal property or
livestock) through an element of the environment in a state of adagon.
We call this damage "indirect” because it assumes thexmtence to existence of a direct
damage something in the environment.

Direct collective environmental damage 2

This is the damage that occurs on some element of the environmesgeative of whether
it will lead to damage to a person or their property. We call it dispensesatirdiguration

1-The liability for environmental damage. Dr. Nestor Cafferatta
2-1st Day of Environmental Outreach and its recent regulation. CariabWa Valls
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From the point of view of time, environmental damage can be claksifecontinuous,
permanent or progressive, ongoing damage is one that is fagdathere someone or
individually. The LGA, Article 27 defines it as "any significaaiteration that adversely
modify the environment, resources, balance of ecosystems goods or collecise"va

CHARACTERISTICS OF ENVIRONMENTAL DAMAGE

As Dr. Nestor exposes Cafferatta, environmental aggression macditered, diffuse,
shifting, translational, nomadic, traveling, hardly containableaveler, mutant,
disconcerting, without geographic, temporal, personal or potentially expamsiltiplier
sometimes with retardatorio effects, progressive, cumulatywesrgistic, invisible, silent,
deadly or highly risky, explosive or toxic, degrading, capableao$ing in its development
path or multiple damages, supra-individual and / or individual, or extraroaial
involvement health rights or personal rights and / or co-participatisignificant or small
to outright disasters or unpredictable effects havoc.

Environmental damage is diffuse, not only by the difficulty of idgmtd the agents that
cause it, but also by the determination of the subjects who atlecmdi take legal action
before the courts or administrative authorities as well aetivd® can reach a possible
compensation.

Moreover, environmental damage can become Expansive, your event & cregative
effects and sometimes these do become new generating causemothge inflicting on a
string that could be endless, thus affecting a multiplicity ofsoueces.
Environmental damage can also be, concentrate or spread, the thrstkind of damage
which is easily identifiable source derived from a discreteootiguous event, while the
spread or diffuse damage occurs when there is a multiplicityowfces producing the
damage, geographically scattered, with their identification adovidualization of great
difficulty.

From the point of view of time, environmental damage can be claksifiecontinuous,

permanent or progressive, ongoing damage is that which is the puaddudong process

time and therefore its development is not a result of a singendocalizable in time, but

only the work of a set or series of cases, the same or mérersin different periods. If

the effects of environmental damage continue in time we would beapenndamage.

Meanwhile most progressive damage is that which is the prodactefies of successive
acts, whose conjugation causes a greater harm than the surchaheé&idual damage

generated by each wrongful agt.
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PRINCIPLES OF INTERPRETATION OF ENVIRONMENTAL DAMAG E 4
The environmental policy principles recognized by Article 4hef General Environmental
Law (LGA).

ARTICLE 4. - The interpretation and application of this Act, and aitimgr rules through
which environmental policy is executed, shall be subject to compliaitieehe following
principles:

Matching Principle: The provincial and municipal laws relating to environmental enatt
should be suited to the principles and rules laid down in this Adt,bié inot so, it will
prevail over any other provision that conflicts.

Precautionary principle: The causes and sources of environmental problems will be
addressed as a priority and integrated, trying to prevent negHtgesen the environment
may occur.

Precautionary principle: Where there are threats of serious or irreversible absence of
information or scientific certainty should not be used as a reasopo&iponing cost-
effective measures, at cost, to prevent environmental degradati
Intergenerational equity principle: Those responsible for environmpragtction should
ensure the proper use and enjoyment of the environment by thentpeesk future
generations.

Progressive principle: Environmental objectives should be achieved tyadheough
interim and final targets, projected on a temporary scheduldatifitates the adaptation

for activities related to those goals.

Principle of Responsibility: The generator degrading environmental effects, present or
future, is responsible for the costs of preventive and correctii@namf recomposition,
without prejudice to the validity of the environmental liability systems thatyappl

Principle of subsidiarity: The State, through the various levels of government, has the
duty to cooperate and, if necessary, participate in a complememaaner in the actions of
individuals in the preservation and environmental protection.

Principle of sustainability: economic and social development and utilization of natural
resources shall be through proper management of the environment,ainnarnthat does
not compromise the potential of present and future generations.

3 - Environmental damage and prescription. Msc Mario Pefia Chacon

Principle of solidarity: The Nation and the provincial will be responsible for the
prevention and mitigation of adverse transboundary environmental effedteir own
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actions, as well as minimizing environmental risks on shared ecalogystems.
Principle of Cooperation: Natural resources and ecologicalmgstge shared equitably
and used rationally. Treatment and mitigation of environmental em@egetransboundary
effects will be developed jointly.

JURISPRUDENCE

Surface Mining. Permit to Operate. Using toxic chemicals. Aribrary judgment.
Analysis of the court that granted the appeal. Protection

Buenos Aires, March 29, 2011.

Acts

A group of residents of the town of Tilcara, Jujuy Province, promotetegiive action

against the local state in order to order the administrative @yth@ving jurisdiction

Humahuaca Mines Administrative Court, which, on the one hand, refraingiramting any
permit prospecting, exploration or mining or open pit, in any of itcgsses, using
chemicals such as cyanide, mercury, sulfuric acid, uranium andto¥ie substances like,
and, on the other , to revoke the permissions granted or pending. Alsprexsaationary
measure requested the suspension orders prospecting and exploratioerafsnmade by
the company "South Uranium SA".

Issues Presented

Actors amparo founded on the precepts deduced by the second paragraptieoftArof
the CN and the precautionary principle established by the GedBevaonmental Law.
First Instance

Administrative Court of Mines

The Administrative Tribunal of the local state, rejected theeptimn action on the grounds
that the plaintiffs had not established the possibility that theadanslaimed was caused
Decision of the Superior Court of Justice

The Superior Court of the Province of Jujuy, to hear the constitutbalienge brought by
arbitrariness by actors, reversed the judgment of the Adminsti@ourt of the local state,
the superior court, having found that in processing the cause had cednaigerious
irregularity which violated the rights of defense of a partytied, ordered the transfer of
the case to the court of origin for that, having been given notickeoEompany "South
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Uranium SA" and giving him the right of demonstrate that the &gtifor which
authorization offered sought not a risk to the environment (pages 4/80)ssued a new
ruling according to law.

That against that ruling, the Province of Jujuy and the actorgght extraordinary federal
resources respectively, in which the parties invoked the presencdedkial question
exclusively set on the basis of the doctrine of this Court on ampijtadgments.
The Superior Court granted the extraordinary resources provinciattaedmerely stating
that "... since it is, the question of a final judgment rendeyetthdd court last or the cause,
that resources were presented at the end, the question introduced aineéddistieral form
and that the subject proposal is typical of the power conferréieosupreme Court of
Justice of the Nation, and valuing above all, the importance of thernaaid the interests
involved, we feel that the resources should be granted. "

That this Court has had occasion to declare, emphatically andeglyedhe nullity of
resolutions that were granted extra resources where it has foanthose did not give
satisfaction to a suitable condition for obtaining the purpose for whigas intended (Art.

169, second paragraph, of CPCCN of R. 535. XL VI. Appeal of unconstitutiohigd in

the record. No. B-193 302/08 (Administrative Court) innovative injunctioafibgJulia R.

and others v . provincial government. Nation 310:2122 and 310:2306 Faults, 315:1589,
323:1247, 330:4090, 331:2301, 333:360, among many others).

That this is the situation that takes place in the sub litdhegrounds that the Local Court
failed to rule categorically and circumstantially (with giblets, without omission or
special circumstances, as defined by the Royal Academy) foncement of substantial
and essential requirements of the special appeal, which are,dash®f the collection, the
presence of a final judgment of a federal question and the niavoteed by the appellants.
Indeed, in situations substantially similar to that examinedilinlige, this Court has stated
that while it rests solely judged on whether or not a casehitraay judgment (Faults
215:199), not less True, this does not relieve the courts calleduedion the grant of
extraordinary appeal, to resolve such appeal circumstantigdhniia facie-valued-account
for each one of the grievances that give rise to reasonahlaedy to give support to light
of known doctrine of this Court, invoking an exceptional case of unequivasal the
arbitrary (Judgments 310:1014, 313:934, 317:1321, 323:1247, 325:2319, 329: 4279,
331:1906, 333:360, among others).

The basis of these precedents is based on that followed an oppa@sitatmm, the Court
should-admit that saw its extraordinary jurisdiction is in prirciplthorized or denied
without reasons to endorse either result in violation a clear peejtite right of defense of
the litigants and the proper administration of justice of the Court.
Therefore, declaring the nullity of the resolution on pages. 138/139. Dawsél
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proceedings the court of origin to the issuance of a nevsidagboint under the present.
Notifiguese and refer.

Ricardo L. Lorenzetti. - Elena I. Highton de Nolasco. - John C. Maque#a. Raul
Zaffaroni.

Mendoza, Silvia Beatriz and others v National State and other damag Perjucios on
July 8, 2008

Acts

Mrs. Silvia Beatriz Mendoza and others filed suit in the Supr€met against the Federal
Government, the Province of Buenos Aires, the city government of Buines and
against 44 companies. Against the authorities, by the powers oftregwdad control, by
having the original ownership on natural resources for their juriediciver the island
formations surrounding its shores and for failure to comply witstiexj environmental
regulations; against neighboring businesses by hazardous waste dumeprivet, not to
build treatment plants, not to adopt new technology and that withdtstimal, polluted
river basin Matanza-Riachuelo. Therefore, to compensate damgmed compensation
in money.

Issues Presented

The actors started their petition under Article 75, paragraphs 103rekpectively of the
Constitution Argentina, in Articles 121 and 124 of the Basic Lawmadtioned in Article
81 of the Constitution of the Autonomous City of Buenos Aires.

Jurisdiction
Supreme Court of the Nation

Decision of the Supreme Court

The Supreme Court's Office was issued determining the respdygsit@its with the
Federal Government, the Province of Buenos Aires and the cBu@fhos Aires in the
prevention and repair the existing Environmental Damage in the Basin.
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CHAPTER Il
ENVIRONMENTAL LAW
OBJECT

The Environmental Law aims at the creation, modification, transtasmand extinction
of legal relations that affect the enjoyment, preservation angrovement of the
environment.

SOURCES4

The sources of environmental law are the same as those of p&sitivior being the one
included in this.

The sources can be classified as formal or material Dectfihe source materials are the
facts, needs, conflicts highlight the failure of existing legish or the lack of regulation of
the same. Moreover environmental regulation draws on the contributioegabfaind non-
legal disciplines, such as chemistry, physics, natural sciem@bhematics and statistics.
Formal sources, however, are those mechanisms by which positivectaws. Among
them we can mention the law, custom, case law and doctrine.
Doctrine is not mandatory source, because it is the unanimous opinion of the scholars of the
law.

Jurisprudence is the concurring opinion of the judges, which resohilarscases in the
same direction. When the case is maintained over time, given témpretation of a
particular legal text must be taken into account, since the coud#iyufollow each other's
opinion. In case there are contradictory statements in sicakes tried in courts of one
province or district court, then the Court of Appeals

Corresponding to unify proceed by fixing a bug Whole necessarilyethgeghat the law
should be interpreted. These are mandatory for trial judges.
The custom is egalitarian social behavior in a sense, that habalecteristic that those
who believe conduct is legally binding. In International Environmental ,La@me
principles have acquired the force of habit.

Finally the most important source of formal sources of law, tve@all it the "rule of law
of general social issued by competent authority” may be such law in the fermala in

4-www.legislacion-ambiental.com. Approaches to the notion of envirominkent in the
concert of contemporary legal science
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a material sense. In a formal sense, the only laws adopted Bptigeess after the process
provided for in the Constitution, national or provincial. In a matesgadse, are all those
laws that match the definition in the preceding lines. Thus,athe are executive decrees,
resolutions of the various levels of government, judicial decisions, takemndually, and
contracts for the signatories

In terms of content, we have among us on minimum standards andicegulgthile these
categories are not exclusive to environmental issues, the coostiuteform of 1994
included both categories referring to our subject, in the third paohgof Article 41.

On minimum standards are those which, as its name implies, not gamy#raimatter, it is
only in general terms, deferring to its regulations applicalpleisdictions.

According to another part of the Doctrine, environmental standarddealassified as
follows:

a. -Organizational, are those that are responsible for reguldtie environmental
administration and functions.

b. -In technical-environmental protection; those concerned to legistgial technical
means of protection that work as incentives, sanctions or have ylitdfects, as the eco
label, taxes and tradable permits.

c. -Regulating the intervention area, specifically those thateaxéronmental, ie, the
application object is strictly environment.

d. - Standards leader, General.
Legal framework 5

The Environmental Law in Argentina consists of the rules governatgral resources,
activities and effects that man done to modify them to obtain cutesaurces, as well as
waste generated from this transformation .

The scheme of minimum standards for environmental protection tagtereform of the
Constitution in 1994 provided an opportunity to organize environmental regulations
Article 41 of the Constitution has established a new system ofoanvantal competencies

by providing that "The Nation shall regulate containing minimunproftection and the
provinces those necessary to reinforce them, without altering ltioair jurisdictions ..."

(3rd paragraph Article 41 CN).

The doctrine has not always interpreted as matching the concepinwhum and the
change introduced by the constitutional reform: To Guido S. Tawd,i$ a substantial
change to the scheme has invested previously in force.
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According to Felipe Gonzalez Arzac, reform has innovated to dewspedfic scheme of
distribution of powers for environmental protection in this area andutesta method of
sharing news to the Constitution of Argentina.

Daniel Sabsay, in a note on Article 4, points to the difficulty oinite the scope of the
delegation who have made the provinces of powers from the 1994 reform.
The scenario interpretive doctrinal level is dissimilar ingbepe of minimum budgets and
powers assigned enshrined in the Constitution.

The majority opinion finds that the National Congress is competedictate minimum
legislation, defining clearly and precisely in the field of coenpéntary competence or
remnant that corresponds to the provineeklressing not only issues of law or substantive
background, but also administrative law, procedural law.
It must be pointed out that the environmental protection regime, whistanily should
establish such rules state, national or federal should revolve arounddehe of
responsibility. Posting guidelines efficient precaution, prevention, recatopogenalty
damages, repression, criminal regime, to protect the  environment.
The National Congress in a framework of fairness and loyeiltyidentify federal rules
containing the minimum protection to leave the provinces latitude to dictate coemtéey
rules.

Regulatory powers of the Executive

The Constitution assigns to "The Nation" the authority to issdesron minimum
environmental protection not only covers the legislative powers of réssgbut also the
regulatory authority of the executive branch.

For his part, the Executive, if any express reference irathe dn minimum sanctioned by
Congress, can develop specific aspects of these laws to ceelferto common
environmental protection, defining, subject to patterns of environmentay mstablished
by law, the necessary conditions to ensure environmental protettionghout the
country.

5 - Minimum Standards for Environmental Protection. Hazardous Waste siddhand
minimal budgets Where we are and how we continue. Nonna Silvia.

With regard to the content of the rules on minimum environmental pieshared the
position that maintains the mixed, hybrid of these standards. Thesiprmvican be located
in both public law and private law, addressing not only issues of lasubstantive
background, but also administrative law, procedural law.
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It must be pointed out that the environmental protection regime, whistanily should
establish such rules state, national or federal should revolve artvenddeéa of
responsibility. Posting guidelines efficient precaution, prevention, recohopopenalty
damages, repression, criminal regime, to protect the environment.
The National Congress in a framework of fairness and loyeiltyidentify federal rules
containing the minimum protection to leave the provinces latitude to dictate coeméay
rules.

The executive branch has the exclusive authority to issue theatiegsl needed to
implement the laws of the nation, without altering its spirthwegulatory exceptions and
reads Article 99, subsection 2 of the Constitution: "issues theictisins and regulations
necessary for the execution of the laws of the nation, withoutingjtéis spirit with
regulatory exceptions. "

The implementing regulation issued by the National Executivehes do not alter the
spirit of the law regulating, will have the same effect thatlaw, as is standard secondary
or sublegal and shall apply throughout the Nation.

Moreover, the areas subject to national jurisdiction, which redefsticle 75 Clause 30 of
the Constitution, when he says: "To exercise exclusive legislati the territory of the
capital of the nation and enact the legislation necessary faothpliance with the specific
purposes of national utility facilities in the territory of tiRepublic. Provincial and
municipal authorities retain police powers and imposition of suchHiti@si while not
interfering with the fulfillment of those purposes. "

With respect to local jurisdictions have regulatory powers to cdmplee laws on
minimum environmental protection and to prescribe such regulation® asegssary for
the implementation of national laws on minimum and respective complarye
The provinces and municipalities, according to the provincial governmaytexercise in
what has been called the doctrine "maximizing complementaietgtditional prescriptive
laws on minimum environmental protection is necessary to fulfill them.

Complementary to the Standards referred to in Article 41 ofCiestitution, the laws,
decrees, resolutions, and ordinances of local nature which dictatesare the operability
of the national law.

Moreover, it should be understood that in the case that restrictive localti@ugikxist that
a law on minimum, these must conform to it.

LAWS ON MINIMUN ENVIRONMENTAL PROTECTION.

Argentina, owns the tort system most developed in Latin America,roemvental
responsibility is strictly regulated by Law 25,676 General Envirgrniaie Law.
This rule makes the national environmental policy and provides the estitutional
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structure which must be organized, sanctioned, interpreted and appliepegifics
provisions. Sets clear objectives, guiding principles and priorityaomtand outlines
national environmental policy instruments. At the same time,séieparticipation of the

community and civil society in the decision-making processes.

Moreover, it is a priority that the Federal Environmental Systeovided by law, which
aims to coordinate environmental policy and natural context whickthes Federal
Environment Council which also acquires a significant role in th@ementation of most

of the tools established by law.

Act 25675 is a framework law whose provisions must comply with spesifindards.
Meanwhile the provinces must also respect the budgets set by natwnaimust
implement all its provisions and should set everything necessangtimeeimplementation
of the standard developing institutions and procedures designed toe etiss.

Prices from

The standard establishes the minimum budget concept referred tdicle A1 of the
Constitution, is to understand that "any rule which grants or commgmoemental
protection throughout the country and aims to impose conditions to ensurenemsmtal

protection” .

Completes the concept that the rule establishing minimum budget showidepin its
content "the conditions necessary to ensure the dynamics of eablegitems, maintain
its capacity and generally ensure environmental preservatioruatadnable development.
Legally protected

The legally protected by law is the Environment, considered bra@dest sense, based on
sustainable management, preservation and protection of biological ityivarsl the

effective implementation of sustainable development.

The objectives of the national environmental policy:

a) Ensure the preservation, conservation, restoration and enhancemieatqofality of

environmental resources, both natural and cultural, in the conduct of ribeasvhuman
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activities.
b) To promote the improvement of the quality of life for presewt future generations, as

a priority.

c) To promote social participation in decision making processes.

d) To promote the rational and sustainable use of natural resources.
e) Maintain balance and dynamics of ecological systems.

f) Ensure the conservation of biodiversity.

g) Prevent any harmful or dangerous to human activities on theoement generated to
enable ecological sustainability, economic and social development.
h) To promote changes in social values and behaviors that enablaahistdevelopment
through environmental education, both in the formal and the non-formal.
1) Organize and integrate environmental information and ensure freessa of the

population itself.

j) To establish a federal system of interjurisdictional cootdingor the implementation of

environmental policies at national and regional levels.

k) Establish procedures and mechanisms to minimize environmentgl prglvention and
mitigation of environmental emergencies and for the rebuilding otiéimage caused by

environmental pollution.
Principles of environmental policy

The inclusion of guiding principles is a remarkable advance, bedaegenust conform to

any specific environmental legislation.

The different levels have ruled the obligation to ensure compliartbetiese principles
integration into all decisions and activities.

They are principles of national environmental policy:
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Matching principle: This principle states that provincial and mpaiciaws relating to
environmental matters should be suited to the principles and ruteddain in the law,
which  takes precedence over any other provision that conflicts.
Precautionary principle: The causes and sources of environmental npsollél be
addressed as a priority and integrated, trying to prevent negHteesen the environment

may occur.

Precautionary principle: Where there are threats of seriousremersible absence of
information or scientific certainty should not be used as a reasopo&iponing cost-

effective measures, at cost, to prevent environmental degradation.

Importantly, the prevention and precautionary principles, upon applicatibough they
are similar, the difference between the two lies in thapfecautionary not essential that
there is sufficient scientific certainty the mere possipdit occurrence to deploy necessary

measures to prevent degrading effects.

Progressive principle: Environmental objectives should be achieved tyadheough
interim and final targets, projected on a temporary scheduldatifitates the adaptation

for activities related to those goals.

Intergenerational equity principle: Those responsible for environmpragtction should
ensure the proper use and enjoyment of the environment by the shdwiutare
generations. Principle closely linked to the concept of "sustanalelvelopment".
Principle of sustainability: economic and social development andatidn of natural
resources shall be through proper management of the environment, withoubmosimy

the possibilities of present and future generations.

Principle of subsidiarity: The State, through the various levelgovernment, has an
obligation to cooperate and, if necessary, participate in a compkmyenanner in the
actions of individuals in the preservation and environmental protection.
Principle of solidarity: The Nation and the provincial governmentgesponsible for the
prevention and mitigation of adverse transboundary environmental effetteir own
actions, and the minimization of environmental risks on shared ecalogystems.

Principle of Cooperation: Natural resources and ecologicaémmgswill be used shared
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equitably and rationally, treatment and mitigation of environmentalergencies

transboundary effects will be developed jointly.

Moreover, the law states which are the instruments or toolstéonuiee the objectives of

the national environmental policy.

The instruments listed are:

a. Environmental planning

b. Environmental Impact Assessment

c. Control system on the development of human activities
d. Environmental Equation

e. Diagnostic System and Environmental Information

f. Economic System of promoting sustainable development

Environmental planning

Through COFEMA, considering the coordination of interests of diffegeatiors of society
both among themselves and in the public and through interjurisdictioatlication
between each other municipalities, provinces and municipalities, proviacesg
themselves and with the Nation must develop a overall operatirgguseuNation territory.
The aim is to ensure the environmentally sound use of environmestalrces and
production enabling maximum use of ecosystems. Degradation and ensunimgal

wastage. This L promoting social participation.

Environmental Impact Assessment

The Act defines an EIA as a written document and the Environmiempalct Assessment

as a process.
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The environmental impact studies should contain a detailed descriptiba wbrk project
or activity to be performed, identifying the consequences of such wamoactivity may
cause on the environment and actions to mitigate identified as tiveega
The competent authority shall analyze the statement to be issoedh an environmental

impact statement.

Environmental Education

The standard defines environmental education as "the basic toosldmatgevalues, values,
behaviors and attitudes according to a balanced environment, tendingptegbevation of
natural resources and their sustainable use and improve qualifg tdie population. "
The respective authorities in coordination with the Federal CountiileoBnvironment and
the Federal Council of Culture and Education are required to orgardzenplement plans

and programs of formal and non-formal education.

Environmental Information

Environmental information is a principle enshrined in the Constitutidkrticle 41 and in
the specific standard of minimum 25,831 Public Information Act on Envieotto which

we refer in the following points.

In regards national environmental information, the law provides thatetfiercement
authority Secretariat of Environment and Sustainable Development, welogde an
integrated national system to manage environmental information laeaikst the same
time expected by COFEMA established mechanisms for thetigfamplementation of a

data collection system on basic environmental parameters.

On the other hand the authorities are responsible for providing irtfonman the state of
the environment and the potential effects it can have on human astivitie
Pro Finally, under the executive power once a year submit tcafariit a report on the

environmental situation in the country.
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Autogestion

Competent authorities have the function of establishing measures to promote@nge
self-management.

Citizenship

Citizen participation is a theme that is reflected in the Bnwrent Act, stating that
everyone has a say in the decision-making processes and icahe ggstance to access to

justice regarding environmental damage incidence collective.
CHAPTER I

Environmental Damage

The General Environmental standard, a special chapter to theasswdlective impact
environmental damage. The Environmental Damage Act defines aglaagnt alteration
that adversely modify the environment, resources, balance of emmsygoods or

collective values.

Unlike Law environmental damage per se harm to individuals througkemieonment.
This distinction is critical when analyzing the elements andacheristics that define the
two types of damage. In the case of damage to the environmefindvdamage to the
environment, either through alteration or destruction, which afteetgjuality of life of
individual living beings, their ecosystems and the components of the cootept
environment.

Collective responsibility for environmental damage

The standard refers to the responsibility of establishing cekeenvironmental damage
they cause environmental damage who is responsible for the restafathe environment
objectively to the state before the damage occurred. Sinsenbti always technically
possible to restore the previous state in general is raréawhprovides for replacement
compensation as determined by the judge involved. The above compensatiobes
deposited into the compensation fund, fund created by law which is atkréai by local
authorities.

The "a priori" responsible shall be absolved of liability i€an prove that despite having
taken all measures to avoid the damage and without negligencanfage was caused by
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exclusive fault of the victim or of a third party who does not muetpond.
Legitimation

The Environment Act determines who can initiate actions on the fiéenénvironmental
damage by the Constitution: the affected party, the Ombudsmanoamagowernmental
associations.

At the same time, broad legitimacy to power to provincial and npalidlational States
and the survivor as a person directly affected by the damage atoutteeir jurisdiction.
While broad standing, the standing supported by procedural law hastation in that
deduced demand collective environmental damage by any of the kdgitithe rest | can
not bring action, which nevertheless retains the right to intervenethasd.
Moreover, the application of a hablita to anyone for precautionaratcasof activities

causing environmental damage group.

As for passive standing to those who participated in the commissidime ofollective
environmental damage and several liability is sitting in tpaireof damage to society. The
same applies in case you can not determine the extent of dawmatgduted by each.

Powers of judges

The rule authorizes judges to order measures necessary to saftiviesor harmful acts.
Allowing mediated also be ordered emergency in any state opiheess and as a
precautionary measure and without application of a party. Howevenlltherovides that

bail should be paid for damages that may occur perjucicios.

In "determine alleged violation of law 24.051 (Hazardous Waste Bctavio Felici and
Felici Nicholas-cause 4565 -. The Federal Chamber of San Martird Wan June 14,
2005 said: "... Environmental law requires active participation of thgejudthich should
translate into a preventive act according to the nature of thes rapncerned and as far
their requirements, it is the duty of the judiciary despelgar those means thatessary to
prevent the harm feared or to neutralize or reduce as far ablpdb& consequences that

may occur with their settlement ... "

The judicial pronouncements on environmental matters are essential in ordempt@irter
facts of reality in constant change, applying the substantweafal while respecting the
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three basic principles of all the rule of law, the legalihe reasonableness and legal
certainty.

The General Environmental Law, brings the tools of judges and thiseneed for specific
expertise and provides that process may be added to opinions issuatelggencies on
environmental damage giving probative value, retaining the right paillenge those
reports.

Moreover, the Act provides that the judgment will have res jualiedtect and "erga
omnes" unless action is rejected by evidentiary issues. It sh@ulchentioned that in
addition to the classic reparative role of Judge, highlights the tempa of the new

preventive role that points to environmental enforcement.

Jurisdiction

The Act provides that corresponds postribunales application to localaoydiln those
cases in which the action or omission occurring situation rgusedlictional involvement
either involved resources or the environment as an integral concept.
It is the rule and the exception that the Supreme Court of Jusftitee Nation has
maintained. In the "Rock, Magdalena against the Province of Buenass Ain
Unconstitutional” the Supreme Court upheld the primacy of the lodabjction, noting

that it relates to environmental protection is "provincial lawlfitsLocal public law and

competition authorities local.

Moreover in the case "LITSA Coastal Transmission Lines SAnag&orrientes Province
declaratory action is over ", in the judgment of November 18, 1999,ujwet8e Court of
Justice of the Nation, held in connection with the consideration of theepgmbwer of the
province ... the rule rather than the exception is the existérsteed jurisdiction between
the federal government and the provinces, so that the rules shourltetpeeted so that
unfold harmoniously avoiding interference or friction could increaseptiwers of the
central government at the expense of the powers and vice versathmutt\wosing sight of
the provinces, given their position in the constitutional scheme, mustvebsdehavior
that does not interfere directly or indirectly with the satigfe of national public interest
services. The environmental police should not escape all the condégpneed concurrent
power, that is, not to be incompatible with national pursued should prevalil.
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While in the case "LUBRICENTRO BELGRANO", the Supreme Cairtlustice of the
Nation February 15, 2000, said that "justice is competent local ... lghoating some of
the exceptions listed in Article 1 of the law 24,051-(Conditions ofjhreeration, handling,
transportation, treatment and disposal of hazardous waste) neverthed¢ésd hazardous
waste to be included in the category Y-9 Annex | of the Act, Ishbe considered
applicable provincial law 11,720 (Special Waste), under the provisiongiofeA1 of the
Constitution, which delimits the competition between the nation and preyimdesreas
assignment of powers to the Federal Government can alter focaldictions.
Regarding environmental damage and Act 25675 Article 32 called rbanvental
jurisdiction”, as independent civil and criminal, also hold the ordindes of competition,
not admitting any restrictions or access to species jurisdiclihe standard at this point

indicates a specialized environmental courts still there.
Insurance, Guarantees and Wallpapers (6)

Decree 1638/2012

Mandatory Environmental Insurance Regulation under Article 22 of tleae@l

Environmental Law No. 25,675

Through Decree 1638/2012 the Government amended and repealed paanaedtddy
Environmental Insurance System (ODS) that complements mandatédidig 41 of the
Constitution Act 25675 and Regulatory. By Article 11, the new regulatpiicitly repeal

the resolutions of the Ministry of Environment and Sustainable DevelopgSAYDS)
178/07 and the Ministry of Finance (SF) 12/07 and SAYDS 1873-1807
begin_of the_skype_ highlighting 1873-1807 end_of the_skype_highlighting and SF 98/07
and the Superintendent of Insurance of the Nation (SSN) 35168/10 andreleethat
opposes the provisions of the recently published.

By Article 9 of Decree 1638 is created in the area of treldngarters of the Scientific
Environmental Risk Assessment, as advisory bodies and technicatarassison

environmental risk.
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Compete to the Superintendent of Insurance of the Nation, develop insptansefor
purposes of complying with the provisions of Article 22 of the Gankaw of the
Environment and the Chief of Ministers establish and periodicallgwethe categories of
risky activities, the categorization of industries and servicgtivities.
Moreover, the insurer must submit Initial Environmental Study SaagtUPS) to relieve
the risk and detect preexisting damage the obligation, in addition tervoizs the
corresponding documentation for 10 years. The owner of the businesssufumsit
compulsorily the UPS to the competent authority, this presentatignaw option before.
Article 41 of the Constitution provides that all citizens enjoy rilgat to a healthy and
balanced environment, suitable for human development in order that prodaativiges
shall meet present needs without compromising those of future gensratid have a duty
to preserve. At the same time establishes the priority, envirtairgamage the obligation
to repair, as provided by law, and which corresponds to the Natiorretalthte containing
minimum of protection and the provinces those necessary to reinfonoe) wause the
environmental damage will be strictly liable for its restamatio its pre-production. The
legislature considered that upon the occurrence of incidents th&t cadbective impact
environmental damage, insurance is an appropriate response to adanasgng events.

Insurance Journal AAPAS

6-Argentina Association of Producers and Insurance Advisors XLIsr Yo. 280-2012
begin_of_the_skype_highlighting 280-2012 end_of_the_skype_highlighting

www.normasambientales.com

25,675 law in Article 22 provides that: "Every natural or legal person,@ablprivate, to
undertake risky activites on the environment, ecosystems and #lements
constituent must purchase insurance with entity coverage suffidie@ntensure

financing the reconstruction of the damage therefore likely tofl@ekind, as is also the
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case and the possibilities, you can integrate an environmentahteEstdund that enables

the implementation of remedial action.

The environmental insurance required by Article 22 of Law 25,675 is toreerthe
financing of the reconstruction of the environmental damage that eddoyr Article 41 of
the Constitution and Articles 27 to 33 of Law 25,675.

By Resolution No. 1398-1308

The Ministry of Environment and Sustainable Development defined thiairfidm
Amount insurable sufficient entity" as the sum that ensures emvéotal damage
recasting the collective incidence produced by a sinister pafluta
It states that in order to comply with the provisions of ArtRReof Law 25,675, will be
able to hire two types of insurance:

a) Surety for Environmental Damage Collective Advocacy
b) Liability Insurance for Environmental Damage Collective Advocacy

The covers have only to ensure the financing of the restructufingllective advocacy
environmental damage caused by accident, whether manifest as sudpadual, unless
the restructuring is not technically feasible, in which casecthpensation must be

provided replacement.

For the purpose of the hedge is considered environmental damage canfiglieetive
advocacy when this involves an unacceptable risk to human health @edtraction of a

natural resource or impairment abusive.

The Damage insurance for Environmental Advocacy, the cause thatrigavéo the
configuration of the incident should occur during the term of the policy.
In Damage Liability Insurance Environmental Advocacy Collectivellsbe deemed
covered damage or discovery whose first manifestation occurs doermmplicy period and
notified to the insurer reliably during its term or the extendewbgef claim, at least shall
be three (3) years from the end of the term of the policy.
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Franchises authorized, shall not exceed ten (10) percent of thensured. In case of
accident discovered that must be paid by the insurer can sue theaime insured risky
activity.

In both types of insurance should include only those clauses lintitengisk that under

asegurativa technique, prove essential to the nature of the risk.

Upon termination of the contracts, whatever the cause, must be dulgdhotibdvance by
the insurer to the competent environmental authority with thirty (393 da advance.
The insurer will charge, according to the evaluation criteria #mat anticipated, the
determination of the minimum insurable sufficient entity (MMA) dopport the entity

enough of the coverage required by Article 22 of Law 25,675.

The insurer must conduct a study of the Initial Environmental S(atiaS) to relieve the
risk and detect preexisting damage. The documentation refermgdswall be retained by

the insurer for a period of ten (10) years.

The study of the Initial Environmental Status (UPS) will cansf all the history,
procedures and calculations used to determine the risk as levelaviobnenental
complexity and the minimum insurable sufficient entity (MMA). bse of dissent on the
Initial Environmental Status (UPS) will open an incident to eshblithat.
The holder of the risky activity in reliably communicate to iturer within a period not
exceeding three (3) days of its knowledge and competent environraetitatity until the
following business day, the first manifestation or discovery thay mead to damage
collective environmental impact. The insurer will checks by staff means available for
that purpose, and must submit to the competent authority the conclusieashes. The
environmental authority intimate damage the generator to subnahaphtaining explicit
indication Recomposition and breakdown of the tasks to be performed, deadithasy
other appropriate information element. The task of rebuilding wilalhorized by the
competent environmental authority, serving as established by regsl@nd the type of
materials and site appropriate deal. Once approved restrngctiasks, the insurer shall
make effective the sums of money needed to solve them, if theictesing is not

technically possible, must pay the replacement compensation lmisr the insurance
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contract.

Panel on Environmental Risk Assessment

This body of advice and technical assistance on environmentalidse responsible for

the actions set out in Annex I:

a) Assist in the development of methodological guidelines and prosefiuraccrediting

pair | state of the environment upon incorporation of financial security.

b) Draw up technical guidelines to help guide local jurisdictions, ukdecipry and the
private sector on risk assessment for environmental damage andtithes aneeded to
stabilize and reduce the risk in accordance with the defined uses.
c) Advise and assist on environmental risks, restructuring, mitigatidrcompensation for
environmental damage and financial mechanisms to meet their costs.
d) Develop and disseminate information capabilities for the prevenfi@mvironmental
risks.

e) Research on implementation of environmental risk analysis andyemeat systems
such risks, on the execution of plans for remediation of environmentagegaand the
evolution of the market for financial guarantees in the enviroraheffield.

f) Analyze adjustments and / or updates to the guidelines dbtiforArticle 2 of this
decree.

g) Assist and advise on the design of the covers issued by thenfempient of Insurance

of the Nation.

h) Research for the Insurance of the Nation on the level of canagliwith the obligations

of insurers that sell environmental insurance.

i) Carry out any other activity or information exchange issuesadvimatters governed by

this Decree as may be assigned.

Federal System and Federal Ratification of Agreement (7)
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The Environment Act establishes the Federal Environmental Systaioh should achieve
sustainable development on the basis of consensus and harmonization ydEdassen

the national government and the provincial governments.

The Federal Council on the Environment (COFEMA) has the key roleamirig the
proposals and coordination of actions in order to develop and make afeetivefand

implementable national environmental policy.

7- Minimum Standards for Environmental Protection. Hazardous Waste. Nonna Silvia
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The coordinates COFEMA management strategies and regionabm®dn promoting
environmental policies as a permanent agreement to operate \vatdcialrs of the nation.

Involved in the environmental issues.

Moreover under the executive power, to propose to the assembly COFhdv&iing
resolutions or recommendations that foster the effective impletieentaf the laws on

minimum, as well as the rules dictate complementary respegatovinces and regulations.

PUBLIC INFORMATION LAW ENVIRONMENTAL 25,831 (8)

Article 1 of the cited standard establishes the minimum standz#rd=mvironmental
protection to ensure the right of access to environmental informitadns held by the
State finds it, both at the national, provincial and municipal governmehtthe

Autonomous City of Buenos Aires, as well as independent agendiepudntic service
providers.

The General Environmental Law No. 25,675 provides that every citizerobtain from

the authorities that manage environmental information and that isgaity considered as
reserved, and the duty of enforcement authority to develop an imggrettional

information system that manages meaningful and relevant data anéntesinment

available environmental information.

The Rio Declaration on Environment and Development, adopted n the framewibrd of
United Nations Conference on Environment and Development in 1992, states that
national level every person must have adequate access to envirdrinfentaation that is
held public authorities, including information on hazardous materials aiviias in their
communities locked and also emphasizes the responsibility ok S$tateake information

available to all.

The regulations of the above standard, appoints the Secretary of Environment and

8 - www.ambiente.gov.ar - Secretariat of Environment and Sustairiadlelopment
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Sustainable Development and enforcement authority of Law No. 25,831.
At the same time, in the field of National Enforcement Authagiablishing the Office of

Environmental Public Information.

Moreover establishing the National Offender Registration Publarmation, which shall
contain the data of officials and employees who violate the poogiof the Act and its
regulations.

Article 1 defines the right of access to environmental infaonads the instance of public
and citizen participation through which any person or entity, requoasultation of the
authorities and get information that is not legally considered aserved.
Furthermore Article 2 states that "environmental public inforomais that which is related

to environmental quality, which refers to the activities required to develagrdiegs of the
type of support that the documents. Are encompassed including:
a) Technical reports, opinions or files.

b) Plans, programs and strategies for the municipal, provincial, natomagional and

international programs.

c) environmental permits, environmental fitness certificateseratnts, guidelines and

other similar administrative acts.

d) Documentation submitted, approved or rejected by the Administratigegromedures
Environmental Impact Assessment and its extensions, as welhaoiiimental Impact

Statements issued.
e) Regulations
f) Environmental Indicators and statistics

g) Information on audits performed, monitoring, measurement, compliaticestandards

and benchmarks, and mediated events occurring adopted.

The information must be provided in the state you're in, the titbe application, not
being obligated or compelled to classify process it.
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It should be reiterated that the right to access to public infame based Environmental

and settles constitutional right to a healthy and balanced environment.

LAW 25 670 MANAGEMENT AND DISPOSAL OF PCBS (9)

The law establishes a management plan aimed at removing the sel3@@B¢included in

the Stockholm Convention as one of 12 persistent organic substances whose
disposal must be signed by the countries according to an agmestdtie - approved by

Law No. 23,922) and provides for the establishment of an Integrated NaRegater
relieving the NPPs of the substance by the environmentally appeopriat
Sets deadlines more meager disposal to those established ind¢kleoBth Convention for

the same substance and qualitative limits established 50 ppm fmartmillion) to
determine if the law applies to this substance. It also prohi@tsmportation and sale of

the substance.

As for its regulation, this is the first law on minimum regethtoy the Ministry of
Environment and Sustainable Development of the Cabinet of Ministers.
Regulatory Decree No. 853 of July 6, 2007, prepared by the SAyDS inveddhgicians

and specialists and discussed in the technical field of COFEMA.
Set as enforcement authority SAyDS. Create the Intermir@kt€@ommission PCBs
Management function shall agree that policies and actions bethféerent areas of the
national government and the Honorary Advisory Board Management Chdr&ids have
advisory, assistance and advice to the enforcement authority.
In it sets the technical aspects of the regulation. For its e enforcement authority,
through the Coordination of Substances and Chemicals, has actedhgirer@actment of

the law in coordination with local authorities for the submission and implementation of

9-Secretary of Environment and Sustainable Development of the NatdvDS
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phase-out plans, the creation of records Local and National R#gistraimilar to

hazardous waste.

Polychlorinated biphenyls or PCBs refers to a group of 209 isomergebtay the
chlorination of polychlorinated and is characterized by the contentchbbrine.
These products are dangerous because of their persistence in thenreant.

Regulatory Background (10)

In the last paragraph of Article 41 of the Constitution prohibitedetiiey of actual or
potentially hazardous waste into the country. In order to "reguiateritry and use in the
country of substances or is contaminated with it in order to prei@venvironment and
human health.” National Environmental Authority passed the Resolution dfitingry of
Environment and Sustainable Development N ° 249/02 Hazardous Substances darfipose
PCBS, properly regulated regime that it pertains to the uselstances, products or

machinery containing compounds PCBS.

The standard refers specifically to the development and ingpliation of a National Plan
of minimization and elimination of PCBS involving different areas of
national public sector with responsibility in this area by settmgmum contents of one,
inventory, emission sources, pollution levels, methodology and timetabtksforsal and
remediation.

Prior to the rule set by the Ministry of Health and MinisgfyLabour have decided to ban
throughout the country the production, import and marketing of Polychlorinapéeiils

setting a deadline for replacement in 2010.

Minimum  Standards for the management and disposal of PCBs
The minimum protection for the environmental management of PCBs arising frate Art
of Law 27,670, wunder the terms of Article 41 of the Constitution.
The standard is intended: To oversee the operations associated @iBh, Rhe

decontamination or disposal of equipment containing PCBs, used PCBs aritiproloi

10 - Minimum Standards for Environmental Protection. Nonna Silvia
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PCBs into the country as well as the ban on production and marketing.
It creates the National Register Integrated Holders of R@ish will be registered within

a maximum of 120 calendar days of publication of the law, manufestanel marketers of

all PCBs and PCB holders holders except units with a total volu®i I®ast one liter.

In order to ensure the restructuring of environmental damageocaed the risks to health,

is arranged the obligation to take out liability insurance, suretgk Is®curity, self-
insurance fund or other equivalent compensation as be determined bwatioagul
With respect to liability for Law 25,670 is presumed that the P@&g or used and any

device that contains it is a risky thing.

Moreover, the system of sanctions for violations and irregularitee law shall be
determined according to the damage caused by applying warning, liiae for a fixed
period closing. With the proceeds of the fines is available to theitcmios of a fund

exclusively for restoration and environmental protection in eacheojurisdictions and as

otherwise set additional rules.

Prohibitions

The prohibitions contained in Law 25 670:

- The importation and entry to the entire territory of theamatf PCBs and equipment

containing PCBs

It is prohibited in all the territory of the Nation installingugpment containing PCBs

-za Prohibited the production and marketing of PCBs in the country.

25688 ENVIRONMENTAL MANAGEMENT ACT OF WATER (11)

The law regulates the preservation of water, its use anduséseEnter complex civil code
reform environmental advocacy purposes. Legislation regarding imgdigiional
watersheds. Create generically the legal concept of vmatrsommittees and federal
agencies and advisory functions ascribed authority to authorize or pratiivities that

cause significant environmental impact on other jurisdictions, wisich fiederal matter.
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This becomes a federal law enforcement activities that csigedicant environmental
impact on parts of basins located in other jurisdictions. Its itotishality in this matter is
beyond doubt.

The reference standard enacted on November 28, 2002, has provoked nunaetoussre
mainly by the provincial water agencies with jurisdiction whguardifferent views on its
contents. The criterion was the opposition raised by the Province of Mendoza, asking the 19
March 2003 the Supreme Court of Justice of the Nation to declare uhciorsél the law
25,688.

The main aspects of the law have been challenged are given imithlg need to specify
in more detail the concept of water (eg, coastal marineravaind continental ice were not
included, not including the progress made in the Federal WaterrAgré@and the Rules of
Helsisnky, etc.). Moreover, the possibility that the Basin Coreesttissue binding
opinions regarding the granting of water permits in interjurisuheti watershed, when the
impact is potentially significant, has been considered mainlyu@asonstitutional.
Both COFEMA as COHIFE spaces have generated debate which propesed
amendments to the rule. In particular COFEMA said that the stanafaminimum
reference should be amended (COFEMA XXXVI Ordinary Assembly, 56aNdvember
2003).

For its part, the Secretariat in conjunction with the SecrétafiaWWater Resources
Nation have issued an opinion in 2004 where conflicts demonstratinghtbdaw would
create in their application, which could not be remedied by regujatand proposing an

amendment to the Water Law

The Committee on Environment and Sustainable Development of the Senate of the Nation,

11 - Ministry of Environment and Sustainable Development SAYDS.

Minimum Standards for Environmental Protection. Nonna Silvia
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also worked in this direction generating a dialogue whose aimtavadentify the main

obstacles of the standard.

SAyDS currently in dialogue with the various agencies involved, is wgrn a concrete
proposal to overcome obstacles in this standard for  application.
The Federal Council of the Environment (COFEMA), was issued bgluton 89/94,
which is estimated in the principles that should be considered andd stanthin water
standard:

1 - The definition of the subject matter of the law establishangmum budgets. To that
end should be included within the concept of water to surface water, gratendaquifers,

coastal marine waters and continental ice.

2 - Determination of technical standards that set quality legglsrding to resource use, as
well as the definition of maximum contaminant limits accordimghe receiving body to
standardize  technical standards which apply in different juriediti
3 - Set as authority responsible for the preservation of wateumees to the maximum

local environmental authority.

4 - Recognition of the basin as the wunit of environmental management.
5 - Implementation of mechanisms for the creation of opportunitiesofesultation of the
environmental management of interjurisdictional water resources.
6. Maintenance of environmental flows for the balance of ecosystems
7 - The Rite of guiding principles for the protection of watesources through the
following principles: the precautionary principle, principle of sdiiya and
interjurisdictional and intersectoral cooperation and equitable armhahtuse of water.
Secretariat of Environment and Sustainable Development and Watair&es Secretariat
The two agencies conducted a proposed amendment by criteria de\ielaggdin order

to suggest modifications that can incorporate the proposals and resolve thembjacsed

by the various agencies.

1 - Purpose of the Act: The rule should require that its scope establish benchmark
criteria. and methodological elements that have application across country.
2 - Definition of water and watershed. Based on the principle oy ohithe hydrological
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cycle, we suggest adding the coastal maritime waters and neotai ice.
3 - Recognition of the basin as a management unit basic environnrestalrce
management.

4 - Principles to guide the management of water environment prote@tfensuggest
adding to the text of the law the management principles that shoidd the work of these
bodies: the principle that water use must be rational, equitablesastdinable, the
solidarity principle, the principle of cooperation.

5 - Mechanisms for creating opportunities for consultation. It is stgdethat the law
stresses the importance of organizing procedures and the estabtisifnoeganizations
that have the function of promoting coordination and collaboration acrossrsseand
jurisdictions, prevent conflicts and mediating, perform diagnostictherenvironmental
situation, analyze management plans. Referring to facilitateahsultation procedures as
prior consultation and exchange of information the public hearing &ed wtechanisms to

disseminate action plans before committing execution.

6 - Agreements and authorizations required for water use. Should béeredsspecial
uses of water recognized by local jurisdictions and the needofarol with a permit.
7 - Determination of Minimum Environmental Protection. It is understbaticorresponds
establish benchmark criteria and methodological elements in ordemstore consistent
implementation of the environmental protection of the resource. It apoped to
incorporate: technical standards on water quality standards, envir@hmigows,

installation and operation of data collection systems.
LAW 25,916 HOUSEHOLD WASTE MANAGEMENT (12)

The Conference on Environment and Development, held in Rio de Janeird R#xaablic
in June 1992 -, was not only one of the landmarks of International Envircainiemt
represented but also awareness of the global importance of enuntahistewardship. At

that time, the company got a number of instruments, including Agenda 21.

12 -Report Arrayanes Group-National Project for Integrated Urbaid SWhste. Year

2010 - Secretariat of Environment and Sustainable Development
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Agenda 21 is an action plan, which has been signed by Argentina. Riedident
continuous process in which many steps are taken locally, ie in palities and
neighborhoods, which is the Local Agenda 21. Local Agenda 21 is a taglefoitizens,

social groups, NGOs and municipal authorities.

Agenda 21, Chapter 21 entitled "Environmentally sound management of selielsveand
issues sewage"”, arise certain principles that are well knodiave taken the force of law

in most countries when dealing of its environmental policy.

The necessary framework for action should be based on a hierargbglsfand focus on

the four main areas of waste-related programs, namely:

a) Minimizing wastes;

b) Maximizing reuse and environmentally sound recycling waste;

¢) Promoting elimination and environmentally sound treatment of waste;
d) Expansion of the scope of services that deal with the waste. "

From them it follows the policy known as "3Rs": Reduce, Recycle, Reuse

Nationally, the Argentine environmental system is framed ley Almticle. 41 of the

Constitution, built in the last constitutional reform of 1994.

Article. 41, as well as ensuring the right and duty of all peopleenjoy a healthy
environment, and to enshrine the concept of sustainable developmers, tistatéThe
Nation shall regulate containing minimum of protection, and the pravithtese necessary

to reinforce them, without altering their local jurisdictions.

This demarcation of responsibilities between federal governmerpravinces is related to
two constitutional provisions: Article 121, referring to the power otmgmncy that has
been on the national provincial final paragraph of Article 124, inngtdhat the original

ownership of natural resources belongs to the provinces.
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As established in the third paragraph of Article 41, The Natioatdi¢the rules containing
minimum of protection.” So far there are 7 Laws of Minimum: incigdthe law on
minimum 25,675 of the National Environmental Policy or Environmental Law
The National Environmental Policy Act is the framework law andhvironment, and sets
out the objectives and principles thereof. Establishes the Fdeevabnmental System
which will aim to develop environmental policy coordination between rnth@onal
government, provincial governments and the City of Buenos Aires. Thenafationed
system is implemented through the Federal Council on the Environm@RE(ZA). The
annexes of law has its charter and the Federal Environmenitt. P
The aforementioned general law gave rise to the law on minigy@16 for household
waste management. The Act is responsible for regulating thegeraeat of household
waste, (whether residential home, urban, commercial, healthcadécatendustrial or
institutional).

Exceptions waste that are regulated by specific rules.

Residue is understood that a home is one that as a result of psocess
consumption and development of human activities, are discarded and /noloédd
It also distinguishes between special generators (residevdiste produced in quality,
quantity and conditions such that require the implementation of speundnagement
programs) and individual generators (those that do not require spew@i@gement
programs). The parameters for determination are set by jaasHiction. He set two
deadlines for adequacy: One of 10 years for the disposal of housedsikl vinother term
of 15 years, to the adequacy of the various jurisdictions to allgoma of the law. After
two terms, prohibits residential waste management that does not ycamipl the
provisions inserted in the law. Finally, the law prohibits the importeor introduction of
residential waste from other countries into the country. It isdntitat both articles that
alluded to periods of adjustment as the article on the prohibition of eetre observed.
Clarity that when referring to the Municipal Solid Waste didion to the home, including
those of businesses and industries that are not dangerous, pruningnamddrthe plant,
and the inert demolition. This is the name used by almost alleatmove international

and national law.
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In the city of Buenos Aires, the 1854 Act, known as "zero waste'clAr8 states that it

will promote:

* Reducing waste generation and use of more durable products or reusable.

» The separation and recycling of products likely to be.

» The separation and composting and / or bio-digestion of organic waste.

» Promoting measures for the gradual replacement of disposable containeshabie

and separation of packaging to be collected separately to account and by compianses tha
them.

INTEGRATED MANAGEMENT OF MUNICIPAL SOLID WASTE - NAITONAL
OBSERVATORY

The aforementioned law was regulated by Decree 639/07, whicimgawther things
establishes a timetable for the gradual reduction of the diisplosal of municipal solid
waste collected by the Public Urban Hygiene in the area diuhenomous City of Buenos
Aires.

When dealing with the regulation of Article 9, Decree estaldiste formation of a
Commission pro bono, for the development and subsequent elevation of awdtingg
packaging of the Autonomous City of Buenos Aires. It would consistppésentatives of
the different areas involved in the Government of the Autonomous City@idd Aires,
NGOs, consumer associations, private sector firms, among othal actdirs involved. It
also encourages the participation of representatives of othedigtioss, in order to

achieve an inclusive treatment of the subject.

Decree 760/08 repealed the regulations of Article 9 above. Fudherrticle 2 defined
the entities, namely:

* Producer who develops and manufactures products including producers and srgforter

raw materials that do not sell directly to consumers.

e Importer: who introduced foreign goods in the Autonomous City of Buenos

Aires.
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* Retail or wholesale intermediary: who is engaged in the wHelediatribution of

commercial products domestic or imported.

« Distributor or retail intermediary: who is engaged in the retail distobhudf domestic and

imported commercial products.

» Any other person responsible for the placing on the market of psothatt use become
waste: packers, recyclers and recovery, with the exceptioegeherative recyclables in
marked in Law 992 (1619 BOCBA N) and its amending and registerdéaeimNational
Register of Soil Permanent Mandatory Recyclable MaterialRUR).
For its part, Article 3 states that the implementing authofityye 1854 Act is the Ministry
of Environment and Public Space, who has the following functions:

« Establish the amount of the contribution.
« Establish exceptions to the payment of the contribution.

» Determine automatically, in case of failure to lack of infdiaomaor payment of the
contribution, the amount of the debt and issue the certificate of exeaft tax debt.
» Develop plans, programs and projects to ensure the integrated managémunicipal
solid waste in sanitary and environmentally sound manner, in order tectpribte

environment, living beings and property.

e Manage funds deposited in order to ensure compliance with Law 1864.
» Authorize the format of the symbol certifying products and / omary packaging,

secondary and tertiary products.

* Issue regulations in order to comply with the provisions of the 1854TAetArticle 16
of Decree 639/07 deals with the original provision and provides that tlegagers should
have selectively wet and dry waste shortlisted in bags, cordammeany other recipient
expressly approved by the Competent Authority. The Enforcement Autioptgmented
gradually and in accordance with the needs and characteristeslofarea proper disposal
mode.

Will be subject to special handling, the following wastes (withprgjudice to the

implementing authority incorporate new categories).
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e The demolition waste, maintenance and construction in  general.

« Electrical and electronic waste and disused.
* The batteries after their useful life.
* Used tires.

* Furniture and / or household high volume wused or generated in large
amount.
Article 17 of the Decree specifies the methods to arbitrateEtifercement Authority:

 Containers in public.

» Containers generators in special facilities, in accordanitie specific management

programs, approved by the Competent Authority.

» Any other system to ensure segregation of fractions in anoemvantally sound and safe.
At the provincial level, 13,592 law of the Province of Buenos Aires, iitlar3 establishes
the principles and basic concepts underlying the policy of inefjratanagement of

municipal solid waste, they are:

1) The principles of precaution, prevention, environmental monitoring and control.
2) The principles of shared responsibility involving solidarity, coop@ratonsistency and
progressiveness.

3) The consideration of waste as a resource.

4) The incorporation of the "Responsibility of the deceased", by varigmatural or legal
person who holds or manages produces a residue, is required to ensursordaisposal

in accordance with local regulations.

5) Minimizing the generation and the reduction of the volume and theatodaper capita
of waste produced or available, setting progressive goals, whichconferm obligated.

6) The recovery of municipal solid waste, where "recovery" to ltstho& and reuse and
recycling processes in their chemical forms, physical, biodbgand mechanical energy.
7) The promotion of policies to protect and conserve the environment fooetdee stages

that integrate waste management, in order to reduce or lessqguotdmial negative
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impacts.

8) The promotion of sustainable development through environmental protection,
preservation of provincial natural resources from the negative impé¢tuman activities

and savings and energy conservation, should be considered the physical, &gologic
biological, legal, institutional social, cultural and economic factibrat modify the

environment.

9) The compensation Jurisdictions receiving provincial environmental Fe#dR) will be
posted with express Municipal Executive participation. Municipalities mapksh special

charges to such activity. —

10) The economic use of waste, tending to employment generataptimum health as
relevant objectives, with particular the situation of informal waken the trash.
11) Social participation in every way and at all stages of ritegiated management of

municipal solid waste.

12) The collection and treatment of waste is an essential sefeicthe community

character, in ensuring the safety and environmental preservation.

Household waste (13)

The law sets minimum standards 25916 environmental protection for houselsil wa
management. Defined by Article 2 ° to the dustbin of those elenudapsts or substances
as a result of the consumption processes and development of humaresdnétrejected

and / or abandoned.

The reference standard adopts the view of management of tlie vaa a set of
interdependent and complementary activities that begins in thd stdige of generation
and reaches the final disposal of waste, while also including cl@wdepost-closure

subsequent deposits.

13 - Minimum Standards for Environmental Protection. Nonna Silvia
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The comprehensive management involves several stages that thstdaand for which
then establishes guidelines / solutions to ensure effective amtemffimplementation.
a) Generation

The activity includes the production of household waste. Any naturalgat person who
produces household waste generator is called and is required to péhrinitial

collection and initial disposal of such waste as provided in thedjatiisn in which you
are.

b) Initial Disposition

It is the action by which are deposited or leave residues. Tiexrager made and must be
made by appropriate methods to prevent and minimizen possible eemapsacts on the

environment and quality of life of the population.

The initial setup will be:
- General: no sorting and separating waste
- Selective: with sorting and separating waste by the generator

Generators in terms of quality and quantity of waste and the conditiaies which they
are generated and Is standards established by each jurisdictiowilthbe issued via
complementary:

- Individual Generator: which does not need specific management programs.

- Generator Special: home the waste produced in quantity and suchiccendiéed to
implement specific management programs, at the discretion ahdhei approval of the

competent authority.
c) Collection:

The set of actions comprising the collection and loading of wastectioh vehicles. The

collection will be:
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- General: without discriminating the different types of waste

- Differentiated: discriminating by type of waste accorditoy their treatment and

subsequent measurement.

It is for the competent authorities to determine the methodology and frequecalieofion

as will environmental and geographical characteristics of finesdiction. They must also
ensure that household waste are collected and transported to théhaitehave been
enabled for this purpose, trying to prevent and minimize negatiygdi® on the

environment and quality of life of the population.
d) Transfer:

Includes activities temporary storage and / or packaging ofewagir to transportation.
Plant is called transfer those to those facilities authorizethéd competent authorities in
which household waste are temporarily stored and / or packaged fopoitans

e) Transport:

Includes trips of waste between sites included in the comprehensaragement.
Transportation must be carried by vehicles and fitted out to etiseireontainment of the

waste and prevent dispersal in the environment.
f) Treatment

Includes all operations aimed at conditioning and recovery of waste
Treatment plant is referred to those facilities authorizedhley competent authority in
which household waste is packed and / or recovered. In case of rejection processste all
recovery and failed to enhance final destination shall be a cdaterdisposal.

g) Disposal

It includes the set of operations to ensure the permanent storage of householdswadte, a
as unavoidable rejection fractions resulting from the methods d¢fees adopted. While
this stage fall within the activities of the closure and ptsdure of disposal facilities.

It is called disposal center to those places specially eqlippe authorized by the
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competent authority for the permanent disposal of household waste. Eméses should
be located in areas well away from urban areas, non-flooding andirgawithin the
territorial jurisdiction where to be deployed. Can not be latateprotected areas or sites

of cultural heritage protection or natural.

Depending on the characteristics of household waste to dispose, tectsakegeand the
environmental characteristics of each jurisdiction, competent atiglscaire responsible for
establishing the requirements for enabling disposal centessptbvided that in all cases
for enabling these centers requires the approval of the Environmergattl Assessment
that includes the implementation of a Monitoring Plan during phasepeasation, closure

and post-closure.
Competent Authorities and Enforcement. Coordination

The rule provides a clear demarcation of powers between thelsd-aathorities and the
enforcement authority, noting the Federal Council on the Environment and

interjurisdictional coordination bodies.
Competent Authorities

Are the bodies determining each of the local jurisdictions amonsgble for organizing
and establishing additional rules as may be necessary fonfanvcement to be responsible
for the comprehensive management of household waste generatedr ijuribdictions.
They also responsible for promoting the recovery of waste by mgpleng compliance

programs and gradual implementation.

The Act gives local authorities as competent authorities, whileiaipalities are dealing

with the matter, the provinces who will so determine.

The rule applies the principle of progressive environmental law,ggivi@ possibility of a
realistic planning  which  would cover the  different local joints.
Two other principles of environmental law also applies the standdrousthold waste are
those of solidarity and cooperation to regulate the issue in coordireiaeen national,
provincial and municipal with consensus and agreements in the fiel@OHEMA.

The competent authorities may plan a joint between them so asute gneater efficiency
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in the effective implementation of policies in the field.

Enforcement Authority

The most senior body with environmental competence determined by dahen&

Executive functions are:

a) Formulate policies on household waste management, consensus WIRBEMG

b) Prepare an annual report with the information that you provide the peevamx the
City of Buenos Aires, which should at least specify the type amouat of household
waste that is collected and also those that are recycled or have poteméabf@ry in each

of their jurisdictions.

c) To promote measures that include the integration of informalitsirevaste collection.
d) To promote environmental education programs, according to the wbgeofi this Act.
e) Provide guidance to the organization of programs for recoveryeagding systems in

different jurisdictions.

f) Promote public participation in programs to reduce, reuse andcleeayaste.
g) promoting via social media programs and economic and legal iresttsimthe recovery
of waste and the consumption of products whose production or use recycklnath

potential for recovery.

h) To promote and encourage participation in the productive secirsaae in goods in

the integrated waste management.

i) Promote and agree, within the COFEMA, a national program of qizduhiftargets for
waste recovery of progressive realization, which must be redewand updated
periodically.

Federal Environment Council — COFEMA

The Federal Environment Council is the coordinating body in an attengpoperate with
the fulfilment of the objectives of the law, the corresponding ERA:

- Agree on comprehensive management policies of household waste
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- Agree on technical and environmental criteria to be used invdneus stages of
management
- Agree with the enforcement authority goals domicilarios evasecovery.

Prescription punitive actions

The powers delegated to the nation to enact minimum standards of eresntahm
protection includes the power to establish the minimum budgets violativolying the

administrative responsibility, set the limitation period of thepeetive punitive actions
corresponds to the provinces through the issuance of supplementaratioagul

Period of Adjustment

The version included congressional deadlines for local jurisdictionadapt to the
provisions of the law the comprehensive management of household wasteardé®ye
disposal of household waste and 15 years for the remaining stagetegrhted waste
management. The periods referred to in such statements opposingtdmeng principle
laid down in Article 4 of Law No. 25,675 of Environment, under which provincial and
municipal laws relating to environmental matters should be suitdtiet principles and
rules laid down in the Act and all standard through which runs tthenabenvironmental
policy. The Executive Branch is not considered appropriate to sdfircksathat may differ
compliance as it pertains to local jurisdictions enact additiamlakrand implementing

agencies to ensure their citizens the full enjoyment of that environmentaltjonote

g) promoting via social media programs and economic and legal iresttsinthe recovery
of waste and the consumption of products whose production or use recycteInéth
potential for recovery.

h) To promote and encourage participation in the productive secrsame in goods in
the integrated waste management.

i) Promote and agree, within the COFEMA, a national program of gisdniéiftargets for
waste recovery of progressive realization, which must be redewand updated
periodically.

Federal Environment Council - COFEMA

The Federal Environment Council is the coordinating body in an attengpioperate with
the fulfilment of the objectives of the law, the corresponding ERA:
- Agree on comprehensive management policies of household waste
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- Agree on technical and environmental criteria to be used invdneus stages of
management

- Agree with the enforcement authority goals domicilarios evasecovery.
Prescription punitive actions

The powers delegated to the nation to enact minimum standards of eremtahm
protection includes the power to establish the minimum budgets violativolwing the
administrative responsibility, set the limitation period of thepeetive punitive actions
corresponds to the provinces through the issuance of supplementaratioagul
Period of Adjustment

The version included congressional deadlines for local jurisdictionadapt to the
provisions of the law the comprehensive management of household wasteardé®ye
disposal of household waste and 15 years for the remaining stagetegrhted waste
management. The periods referred to in such statements opposingtdmeng principle
laid down in Article 4 of Law No. 25,675 of Environment, under which provincial and
municipal laws relating to environmental matters should be suitdtet principles and
rules laid down in the Act and all standard through which runs tthenabenvironmental
policy. The Executive Branch is not considered appropriate to sdfircesathat may differ
compliance as it pertains to local jurisdictions enact additiaulakrand implementing
agencies to ensure their citizens the full enjoyment of that @magntal protection
Hazardous Waste

The Republic of Argentina in the middle of the last century, begakeep a close
relationship between the industrial plant and the concentration of the popukss the
settlements grew in size, becoming more complex and demandingga®ceere inputs,
the consequential effects on the environment also increased.

The most frequent use of machinery, more fuel, more natural resanaésputs to obtain
a final product, led inevitably increased generation of hazardous.wEsteimproper
disposal of hazardous waste - industrial and pathological-that weexistent in some
cases, the increasing accumulation of them, international andrfanationals who were
being punished led Argentina to face the challenge of regulatinggeraeat of this waste.
The enactment of Law No. 24,051 in the year 1991 in Argentina, was a stegjaiowards
regulation of the environment. The rule is a regulatory bodyextetat cover a very broad
spectrum of issues and situations, with a clear intention environisenitalk the first rule
in the country that integrates with national environmental presenvagfforts.
The rule states, very complete control over the life cyclevaste, by controlling all
stakeholders and activities reached.
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It is a strict law could establish management guidelines viled few theoretical tools of
control.

Law No. 25,612 for the Integrated Waste Management Industrial and sactigiéies, is
the first rule of minimum standards for the protection of thepmiitive environment in the
Nation delegated by the constitutional reform of 1994.

Of a law needed to be updated and adapted to the new constituéigimaé as Law No.
24.05, Hazardous Waste, a law was passed more general guidelindeatipelustrial
Waste Management and Service Activities.

Both standards are in force, Law No. 24,051 is an Act of Accessiom|eABY, Invites
respective provinces and municipalities in the area of its jutisdito issue the same kind
of issues that the present treatment of hazardous waste.

In the first paragraph of Article 60 of Law No. 25,612, is tryiagdpeal Act No. 24051
was vetoed. Therefore both legal bodies are co-existing. Overlappies and
contradiction in some cases raises concurrency conflicts that undermpr@per planning

of regional and national prevention of environmental pollution in the . area
Enforcement Authority

Law 24.051, Article 59, determines that the enforcement authority Vellebe more
competent in the area of environmental policy, as determined bgx#éitive branch.
Since its approval by the enforcement authority is the MinisfryfEnvironment and
Sustainable Development.

Law 25,612 as usual criteria established by the Hazardous Waestsvilh enforcement
authority with jurisdiction over environmental area as determinedhby Bxecutive.
Scope

The Hazardous Waste Law 24.051, is a mixed standard includes provisiéedeia and
non-federal nature. It is a national law of local application, in esarases federal
application and contains common law rules. While a standard membership.
Moreover the Act, in terms of liability, defined as complementary reginteeo€ivil Code,
which is background code, common law rule applies throughout the countrywidekibe
articles referring to the criminal regime are complermgntenal Code and applicable
throughout the country.

Finally, it is a law of accession, as articulated invitesir respective provinces and
municipalities to adhere dictating rules of the same kind.

Law 25,612 establishes the minimum standards of protection to the Waste Manaaysinent
Industrial ~ Services  activities, which are generated in the caountry

Material Scope
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In the scope of material, is where both standards pose substdifterences.
Law 24.051 applies to hazardous waste, among which include pathological.
The Act applies to 25,612 Waste from industrial and service ae8viti
D Hazardous Waste Act has a broader scope, leaving the ActrlabWaste Management

and Waste Services activities outside regulation.

The Hazardous Waste Law 24.051, takes the concept of "hazardous waAtétle 2
defined as such for all material that is subject to disposabandonment and that can
directly or indirectly cause harm to living beings or Cundo aariasninate soil, water, the
atmosphere or the environment in general. The standard considers tdahgeparticular
residue that is listed in Annex | or possessing some of theatbastics listed in Annex Il
Annex I: List of 45 categories under separate control in 18 and 2{é whaeams have
certain waste constituents.

Annex IlI: List of hazardous characteristics. That possess tleading to the waste in
question is  considered dangerous and be subject to the law.
Moreover 25,612 Law and Industrial Waste Management Services Adjvivith a
different standard defines industrial waste as "any item, sulestarabject in solid, semi-
solid, liquid or gas, obtained as a result of an industrial procegserbyrming a service
activity, or be directly or indirectly related to the acvihcluding any emergencies or
accidents, which the holder, producer or generator can not use it,ddiszarlegal
obligation to do so "

The regulatory body provides additional definitions, clarifying they veame of the law
Industrial Process: The law defines it as any activity, peyasvelopment or operation of
maintenance, repair or change in form, substance, quality or quahtitycommodity or
material to obtain a final product using industrial  methods
Service Activity: This standard defines as any activity toemplements the industry or by
the characteristics of the waste generated is comparable poetieus one based on risk
levels established by law.

Importantly, the Law 25,612, does not clarify the industrial wastetlawse of the type
made dangerous or whether it also includes non-hazardous waste gerematexst of
industrial activity itself.

Household waste are excluded from this law states that all rredustaste should be
considered risky thing, generators are required to treat ateveand hazardous properly in
order to achieve the reduction or elimination of hazardous chaslicieri which is
impossible in the case of non-hazardous. This issue has been resoledsopsequent
passing of the Law on Minimum 25,916 for household waste managementtaridard
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promotes an environmental waste, where technical and operational comspament
interdependent and complementary.

Moreover, the Law on Waste Management and Industrial Servidestie® does not
include a concept of "input" or considered as included or excluded froarrdregements.
However, referring to the import ban mentions inputs of industrial pseseand use.
The implementation of the Hazardous Waste Act, brought with diflesuliecause of the
breadth of the scope thereof, it is proposed to take as a loegsing international
standards. So will any waste residue that is included withincéitegories subject to
controls of Annex | and possessing any of the hazardous chataxgesfsAnnex Il of the
reference standard.

At the same time defined as input to "All good used in the prmiuof other goods. They
are a particular case of input, hazardous waste used as such isutibeguent production
processes. "

Excluding Wastes
Hazardous Waste Law 24.051

Are expressly excluded from the scope of the standard:

- The household waste
- Radioactive waste

- The waste from normal operations of vessels, which are govesnegecial laws and
international conventions.

The exclusion referred to the standard on household waste makesasetigse are their
regulation by Law 25,916 of Residential Waste Management. Alsoaetdie waste are
regulated by Law 25,018 of Radioactive Waste Management and nuesta regulated
by Law 24,804 of Nuclear Activity.

It is noteworthy that the residues from the normal operatiomessels have been excluded
from the Hazardous Waste Act. So far, in the field of navigatiennat legislated basic
principles against pollution caused by hazardous waste, such asgcegaaccountability
system based on a procedure which includes monitoring the wastédrgemeration to its
disposal end.

Law 25,612 Industrial Waste Management and Service  Activities
The rule follows the criteria of the Hazardous Waste Act,usbad biopatogénicos waste,
and radioactive waste resulting from the normal operationsssiele The Act extends the
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exclusion, in relation to the previous standard, the waste from faircra

Pathological Waste

A pathological waste is one who has infectious characterislies. residue contains
potentially pathogenic microorganisms to be exposed can causeeatioud disease.
Among the various pathological waste may include: syringesgglused, traces of blood,
body fluids and animal remains of bodies, contaminated sharps andad@yaithat has
enido contact with potentially pathogenic microorganisms.
Hazardous Waste Law 24.051

Pathological wastes are hazardous and are included in the starttatdw is the same in
Article 19 and Annexes | and II.

For the purposes of the law are considered pathological:
- Residues from laboratory culture

- Traces of blood and blood products

- Organic waste from surgery

- Animal waste product of medical research

- Algodones, gauze, bandages used, ampoules, syringes, sharps, disposaials,ntams
soaked with  blood or other substances that are not sterilized
- Chemotherapeutic Agents

Regarding the hazardous characteristics, pathological wastes\aed by the category
H6.2 (UN Class 6, Code No. H6.2) infectious substances, substances es owaghining
viable micro organisms or their toxins which are known or or sugpétteause disease in
animals or humans.

dThe Hazardous Waste Act provides for the enforcement of its mosigrior to the
authorization to be granted by the authorities responsible for buslding
- Hospitals

- Health and dental care

- Maternity
- Clinical analysis laboratories
- Biological research laboratories

- Animal Hospitals
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- Care centers and animal health

- Biomedical research centers and those who use live animals.

Law 25,612 Industrial  Waste Management  and Service  Activities
Pathological wastes are excluded from the norm, while the lamtions biopatogénicos
residues not specify the difference between them is therefoe of the points of the
confusion rule.

Pathological wastes are regulated by Law 24.051 Hazardous W&steending legislate
on the subject matter.

Meanwhile, another question arises regarding the pathologicaksvase dangerous
without being generated by health facilities. Until the passégiee law that sets budgets
25,612 on industrial waste, the law still valid Hazardous Waste, #stewn question
remain in the gray area of the law, lack of regulation, except that beirgjyeer@as coming
from activities comparable to the service industry.

Prohibitions

The Basel Convention adopted on March 22, 1989, as a response to the intérnationa
community to the problems caused to man or the environment froml gladzhuction of
hazardous wastes with toxic characteristics, ecological, poisoegpksive, corrosive,
flammable or infectious the dangers of cross-border transporesdhem. This is the
background to the reform of the National Constitution of 1994.
The Constitution, in Article 41, prohibits the entry of waste or potentially dangasowsl|

as radioactive waste into the country.

An analysis of this point, it appears that what is prohibited ity of hazardous waste
and radioactive, radioactive and may in turn be dangerous or not.
At the same time, the ban does not reach the introduction of otheratsabr radioactive
hazardous even if that is not technically considered as waste.
Hazardous Waste Law 24.051

The constitutional clause and the decree that complements the(Besention banning
recepta joining the national hazardous waste law, which in Ar8cfgohibits "... the
importation, introduction and transportation of all types of waste from other counttles
territory and national airspace and sea ... "prohibition also coversanuclaste.
With regard to air transport, in the chapter that corresponds tersarthe Hazardous
Waste Act prohibits the transportation of hazardous waste in tepae& under the
jurisdiction Argentina.

Law 25,612 Industrial Waste Management  Services and Activities
The law in question prohibits the importation, introduction and transportation of aldype
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waste, from other countries into the country and its air and sea. $ppawever this raises
the following exceptions:

- That the application for regulatory authority included in a positikst
- To show stakeholders that are used as inputs for industrial processes.

Records

National Registry of Generators and Operators of Hazardous teWas
The National Registry of Generators and Operators of HazardasseWreated by Law
24,051, performs all the tasks assigned to the national environmentalitgulbiothat
standard. At the same time as the body whose function is to Hssignvironmental
authority in the articulation and implementation of policies rdlate their activity.
The reference body gives the Environmental Certificate théfieg exclusively approval
system for handling, transport, treatment or disposal that applggistered hazardous
waste.

At the same time provides reports on the evaluation of applicatownsedistration and
verifications.

Law 25,612 Industrial Waste Management and Service Activities,n@ssig the province
and the City of Buenos Aire, control, control of waste management of industrisraiees
activities.

Liability

The Hazardous Waste Act incorporates the concept of striclitiatdnsecrated by the
Civil Code. The rule presumes that unless proven otherwise, ai wgasisky thing, in
terms of the second paragraph of Article 1113 of the Civii Code.
... In the event of damage to things, the owner or keeper, to absolveelhesnsf
responsibility, must demonstrate that their party was not at faulif the damage has been
caused by the risk or vice of the thing, only fully or partiakgrapt from liability because

of | crediting the victim or a third of whom should not respond. If things had been caused to
the express or implied will of its owner or keeper shall not kabldi ... "
Moreover, no responsibility disclaims generator, within tort noefbective against third
parties or transmission Domain voluntary abandonment of hazardous Wastdazardous
Waste Act liability extinguished only when the damage caugesldste is the result of the
higher risk that a particular residue acquires as a resudutij ftreatment performed in the
treatment plant or disposal.

The responsibility of the standard of hazardous waste, the waste is subsistgiefators
transformation does not disappear, specification, development, evolutioatment of
hazardous waste that caused damage.

In this context of responsibility "ad infinitum", we bring out therismf the legislation,
which translates to avoid the increasingly common practicéesysicable, to shed, leaving
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residues or clandestinely dispose bodies at different receiveinstheiharmful effects that
entails.

Liability in the Law 25,612

Regarding Liability Act reference, broadly maintaining thécstiegimen required by the
Hazardous Waste Act.

For the standard 25,612, is just a waste of industrial origin, withotingiisshing
dangerous or not to treat it similarly to how the law reguldiagardous waste.
The scheme covered by this standard, gives rise to a civilithakelgime that includes
industrial waste as "risky things" regardless concernedrtiaas industrial waste or non-
hazardous. At the same time introduced an amendment to exemptidimliiy [to the
generator when the waste is used as input to another precesslactive and regulations.
In order for legal certainty for both the managed and responsibteefomplementation of
the standard, as minimum budget must be determined accurately vetimg s
environmental damage "concentration levels of pollutants in the negeédadies are above
established by regulatory standards. "

Criminal Law Regime 25,612

The Hazardous Waste Act defines criminal offenses, with expedsrence, in some cases
penalties provided by the Penal Code. It creates the offensataihtination, tampering or
poisoning through the use or management of hazardous waste, eitfalywdr
negligently in a manner dangerous to health, soil, water, thesptrare or the environment
in general.

This rule has filled a loophole in providing for the institute dafner as to protect the
environment through the contemplation of the collective interest.
Figure willful in Hazardous Waste Law

Figure willful arises from Article 55 of that rule, which prot#bihe conduct of “poisoning,
adulterated or contaminated" in a manner dangerous to health, watatiosphere or the
environment in general intentionally hazardous waste.

Figure culpable in the Hazardous Waste Act

Figure culpable arises from Article 56 of the law, which prakilihe conduct of

"poisoning, adulterated or contaminated” in a manner dangerous tb, temall, water or

environment with hazardous waste in general negligence, recgdsssncompetence or
deviations from regulations.

Law 25,612 provides that is punishable by imprisonment from 3 to 10 yearSusiray
waste industrial and service activities, alters or contaminatater, soil, atmosphere or
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endangering the life quality d population living in general bioditersr ecological
systems. "

The rule in question, expands the definition of the offense, to replaloéc health as
legally protected by the quality of life of the population antivirfig things, biodiversity or
ecological systems.

Environmental Impact Assessment

It is a necessary tool for environmental management in thesiolecmaking process
involving environmental issues to safeguard the public interest. Thisgqunaxensures the
systematic analysis of the environmental impacts produced by a pdoposon and the
alternatives provided. It is the responsibility of the enforcenaemtority, the "conduct
environmental impact assessment on all activities related trard@wus waste"

Administrative Penalty system

The Hazardous Waste Act the topic in a special chapter isdplaetveen the Civil
Liability and Criminal Regime. Any violation of the provisions of tAet and its
complementary regulations can be punished with the penalties cunmylaiates and
apply regardless of civil or criminal liability attributable.

26,331 BUDGET LAW minimum environmental protection of native forests
The Forest Act was passed five years ago, several organgdiave developed a report
that warn little progress in implementing the rule and requiméct compliance.
The sanction of the rule meant a breakthrough in environmental nfatténe country and

a momentous achievement in the participation of civil society in ddimg an effective
environmental protection standard.

Since the enactment of the standard annual deforestation decrgaggatdximately 20%,
figures rose from 280,000 to 230,000 hectares per year. Since the enactment of thé law unti
the end of 2012 1,145,044 hectares were deforested. (14)

Native forests are a valuable resource essential forsaista development. They make up
the habitat of many species of flora and fauna, so vital to tlienance of biodiversity,
are also the habitat of a large population of the country, edyeaaialral and indigenous
communities, which live in the forest. Forests also provide food, nmedigiood and other
environmental goods to the entire population.

14 - Environmental organizations warn www.vidasilvestre.org.ar Itiegress in the
implementation of the Forest Act.

The Act aims to:
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- Promote the conservation of native forests through a Land Managemméctt regulates
the expansion of the agricultural frontier and other changes in lase.
- Implement measures to control the decrease in area of native forests.

- Improving and maintaining ecological processes and culturah omtive forests that
benefit society.

- Establishes that native forests must be preserved, althoughqueehniave yet to
demonstrate its benefits or harms of clearing (precautionangiple and preventive)
- Promote activities that enhance, conserve, restore, enhance andablystananaged
forests.

Scope

The Forest Act has the characteristic of a federal rule egpptiationwide. Local
jurisdictions are subject to its provisions from the penalty of #wve &nd under the
provisions of Article 41 of the Constitution.

Forest Land

The land of native forests, is one of the central tenets of the. rul
The law regulates the management of forests in Chapter Il prgudisic guidelines to be
met by jurisdictions in their implementation. And Article 99 loé tregulation in question
establishes three categories or areas where the order shaldgdited ranging from high
to low degree of conservation.

Category I: Red
Category II: Yellow
Category lll: Green

Category | Red: must be covered native forests higher degremsdrgation, to be overly
restrictive ruling on activities that can be performed thereivdldbrests in red category
may not be subjected to processing activities involving, resereingsies such as habitat
Aboriginal or scientific research.

Category Il Yellow: to understand the native forests of mediomse&rvation value, in
which allows performing certain activities involving interventionthe forest such as the
sustainable management and tourism, among others, subject to compfidnties other
requirements of in the law for such activities, managemenmt, @avironmental impact
assessment and so on.

Category Ill Green is the least conservative, considering tthere may be possible
transformations partial or native forest. That is acceptedeasimt) a total transformation
of the forest, which would also be met as indicated by the standard.
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Moreover, it is appropriate to point out, which is a substantial agsgdetiie law: the

obligation placed on the provincial governments to make land managemeristiig

forests in their jurisdiction, within one year from the sanctiotheflaw. Within this term
mentioned, governs what is called "clearing moratorium" accoraingrticle 8 of the

reference standard, since the enactment of this and until tklaihes the land of native
forests can not authorize jurisdictions new clearing.

The standard sets requirements to be met by all those who undartgkesgulated
activities. The Act establishes the general obligation wheegtypne who performs or
intends to perform a cut or native forest management must obtain izatioor from the

implementing authority of the respective jurisdiction.

At the same time, the law stipulates the creation of soNaitiFund for the Enrichment and
Conservation of Native Forests. This Fund is a vital economic taalhieve the objective
of the law.

The Fund must be distributed each year among the jurisdictions that rhasle
environmental management of their forests. The distribution should bendetd by the
total forest area in each jurisdiction and the percentage of ceverag
Fund management is for the Secretariat of Environment and SustaiDabélopment.

Historical Background of International Environmental Law
Stockholm Summit 1972

The Biosphere Conference, held in the year 1968 was the startimgobanternational
politics in relation to environmental issues and the Stockholm Cowferef 1972 carried
on the concern.

Scientists, experts and representatives of the participating iesumailopted a Plan of
Action which includes 109 recommendations to governments and international
organizations. At the same time adopted a statement of 26 prinaipieproposed the
creation of a new agency for assistance in order to achieweetemesults in accordance
with the Conference and urged the creation of a Global Fund for Envinbainizefense.

(15)

1992 Rio Summit

The Rio Declaration on Environment and Development is a proposed United Nations (UN)

15 - Environmental Law Handbook. Argentine and Latin American. Jorge Atilio Franza
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to promote sustainable development. The summit was adopted at the WNaiiens
Conference on Environment and Development (UNCED) held in Rio derdanei992.

The Declaration reaffirmed the principles established in thdabdon of the United
Nations Conference on the Human Environment adopted at Stockholm in 1972.
Johannesburg Summit 2002

The World Summit on Sustainable Development, held in September 2002 in Eihagne
hosted by the UN was conceived as a continuation of the Earth iSumiio de Janeiro in
1992. The main objective of the Summit was to give a realistic respornbke issues raised
in the previous decade that had been expressed for the firsatithe Conference on
Human Environment in Stockholm in the early seventies.

The Johannesburg Summit, born from the moment of his departure with a double challenge:
first to improve the lives of all human beings and otherwise prtitecenvironment. It is

the first of these challenges which is a necessity in itlternal planning UN.
Specifically, within the objectives and requirements of this nemception of socio raised

in Johannesburg next to protection of the natural environment, issubsasuthe
eradication of poverty and the changing patterns of consumption and pooddtctihus

shows the international concern for the prosperity, security atditst in the world and
emphasizes the need to reduce the differences. The protection of tsbgiepositioned
parallel to the decrease of differences with poor and non-poor land.

The objectives of the Summit include:

1) Eradicate extreme poverty and hunger

2) Achieve universal primary education

3) Promote Gender Equality him and empower women
4) Reduce child mortality

5) Improve maternal health

6) Combat HIV / AIDS, malaria and other diseases

7) Ensure environmental sustainability

8) Develop a Global Partnership for Development

Evolution of Environmental Law (16)

16 - Minimum Standards for Environmental Protection. Nonna Silvia
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The Environmental Law in Argentina consists of the rules governatgral resources,
activities and effects that man done to modify them to obtain cufesaurces, as well as
waste generated from this transformation

By the late nineteenth century began to independently regulatevateus natural
resources, both at national and provincial levels. In the year 188&&ndtioned by the
Mining Code of the Nation. Moreover several legal bodies beforeoh#ife decade of the
70s of last century, regularly dealing with natural resources.
The second stage begins after the first international meatiragWorld Conference on
Human Environment convened by the United Nations General Assembly atite of
Stockholm Declaration.

In 1982 the United Nations Program for the Environment and DevelopmeRipimle

Janeiro was an important milestone in the history of internatematonmental law. The
Republic of Argentina took the same increasing the insertion prafessvironmental
dynamics in positive law and adopting various international agreementie subject.
By the year 1980, most of the provinces of Argentina, had incorporatediticgler of

environmental protection in their constitutions.

Moreover, it is important to remember that the starting pointyfstematic environmental
protection throughout the country was the Federal Environmental $tgoed in 1993.
Constituents reformers, in full accordance with the principlesgrdzed by the United
Nations Conference on Environment and Human Development in Stockholm 1972 and the
United Nations Summit on Environment and Development in Rio de Janeit89,
introduced the issue environmental in Article 41 of the Constitution. (17)
The constitutional reform of 1994, has enshrined the right to a ealthronment and the
corresponding duty to preserve it and that in turn allows for eféectustainable
development. Also includes important topics such as minimum protectiorheo t
environment, rational use of natural resources, the restructuriegvobnmental damage,
environmental education and information, protection of biodiversity, the rpegesm of
natural and cultural heritage.

Beginning in 2002, have enacted minimum standards for environmental jomotect

17 - All citizens enjoy the right to a healthy and balancedrenrient, suitable for human
development in order that productive activities shall meet preseetls without
compromising those of future generations, and have a duty to presefe ipriority,
environmental damage the obligation to repair, as provided by law.
The authorities shall provide for the protection of this right, themal use of natural
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resources, the preservation of natural and cultural heritage and Ibbsitgtiveand
environmental information and education.

The Nation shall regulate containing minimum of protection, and tbeirmes those
necessary to reinforce them, without altering their locakglictions. Is prohibited from
entering the country or potentially hazardous waste, and radioactive.

Liability for Environmental Damage (18)

In Latin America, the Environmental Law emerges and evolves fitoen traditional

branches of law, it is understandable that the first way andwisedthe countries in Latin
America are trying to solve the problems arising from the premuaf environmental
damage is precisely by applying legal rules themselves iaf, ©€riminal Law and

Administrative Law.

The application of administrative law is the first way tcktadhe problem of liability for
environmental damage by applying administrative sanctions.

The Administrative Law is unlike civil law rather than a petrve mission restorative,
basing its effectiveness in a predominantly monetary penaltgrsysievertheless in some
countries the Environmental Administrative Law presents innovativeactaartraits that
tend to complementary environmental restoration damaged environment.
Moreover, the application of civil law has traditionally correspornidegtpair damage and
therefore extends to the Environmental Law.

Thus, in some Latin American countries, environmental laws trplie she paradigm of
repairing environmental damage simply referring to the apmicadf civil law, as for
example with Uruguay, Ecuador and Mexico. In other countries, sudBolaga and
Honduras remission civil law is accompanied by procedural ruléséek to protect the
legal interests fuzzy. In some cases, such as in Argentinail, Bfalombia, Costa Rica,
and Chile have also incorporated some principles related to repair environmerageédam

18 - UNEP Regional Office for Latin America and the CarilbeResponsibility for
environmental damage in Latin America. Dr. José Juan GonzalepbfarPaper Series on
Environmental Law. 2003
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You can see that Brazil is one of the first countries wher&etia protection of recognized
legal interest in environmental diffuse through the institutionth@ftcivil investigation and
public civil action,

Another example of the trends that has environmental legislatibatin America in terms
of liability for environmental damage is in the Chilean legistatvhose law on General
Environment of 1994 includes a definition of environmental damage and edgaksssly
Responsibility scheme. The ordinance establishes a specific envirtahrinability regime
and different regulated by the Civil Code and against civil acttwondamages created
environmental action.

The legal regime of mostly Latin America, has joined the @aLaw on Environmental
Policy. Alarming environmental threats to the population and legrslato the world,
climate change, the greenhouse effect, the hole in the ozonedaigkrain, are facts that
require governments to provide the criminal law with appropriate uimstnts
environmental protection.

Most of the laws have regulated on types of sentences that iradtidas harmful to the
environment. In Brazil, we have issued specific rules on the subpectnvironmental
Crimes Act which means a breakthrough which organizes any nwhlavs decrees and
circulars.

In recent years, the criminal law can be the complement of civil law anishigthative law,
with the aim of establishing an integrated system of compenskiiodamage to the
environment. It is worth mentioning that the criminal law in recgsdrs away from
repressive sanctions, to participate in the repair of environmggdesd by using innovative
alternative sentencing.

In Argentina, (19) the institution of responsibility is one of

appropriate mechanisms for the protection and preservation of therenent, allowing
those who produce are required to repair damage if given the budgakéothis happen.
The General Environmental Law 25,675, (20) governs only fragmentany a
environmental damage collective advocacy, leaving outside its scopppb€ation of
individual environmental damage. In the absence of specific rules dpeleainderstood
that the Civil Code regime. Positive law in general and admatiige in particular, is
irrelevant to determining the existence of liability for environmental damag

19 - State responsibility. Thomas Hutchinson. National UniversityBaénos Aires.



68

The term "environmental damage"” is ambivalent, because desigratesly the damage
lies with the environmental heritage that is common to a communityalso relates to the
environmental damage that causes rebound - par ricochet-legitnteatsts of a particular
person, particular harm is setting this property or extramarital.

One of the main problems in the area of civil liability for eammental damage lies in the
difficulty to prove the causal link, mainly because of its compjexiase law has held that
the analysis of the test in these cases, you must have @fzartreatment as the nature of
the attack is not consistent with the usual systems of analg§isproofs.
The General Environmental Law, enables to bring the action faectok environmental
damage repair to the same persons authorized to initiate urttde AB of Magna Carta.
In relation to the subjects that should be held responsible, and cant prelspre causal
assumptions or often plural, which in turn can be combined, cumulative anatisg.
Moreover, the person may be entitled the State, because ofdti@saor omissions of the
exercise of police power and even environmental tort.

The specific set of environmental damage again, pecuniary compereagoremedy and
sole subsidiary to compensation in kind.

The most important consequences of the new approaches to liabilign¥ironmental
damage are the derivatives of the effectiveness of compensatimh, vwolves insurance.
Another type of complementary or alternative solution to the sysitriability for
damages, may be the establishment of guarantee funds.

Environmental damage repair (21)

In addressing the issue of compensation for environmental damageyustaefer to two
important points. One relates to the attribution and causation bypemental damage and
the other refers to the quantum compensatory generalities.
In principle factor attributing responsibility for environmerdalnmage is objective (Article
1113 Civil Code 2nd part "... In the event of damage to things, the owner merkée
absolve themselves of responsibility, must demonstrate that onrhiggsanot at fault, but

if the damage has been caused by the risk or vice of the thing, only fullgtialpaxempt
from liability by crediting the fault of the victim or a tHiperson who should not respond

by ..."™.

20 - Liability for Environmental Damage - Parkinson Besalu Aurdterini Atlio
21-Summa. Volume II. Nestor Cafferatta
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Thus hold standing to claim for environmental damage the person songewho have
suffered harm themselves or their property. Action may be refuwerepair the
environmental damage against subjects who degrade the environment and against the Sta

when it has authorized or consented degrading activity.

With respect to causation, the result of applying the theory known
Environmental of proper cause. Causation does not require completetgeitas a real
possibility of establishing a reasonable degree of probability.

The other issue relates to quantum compensatory, argue aboutspkurfosset,
Hutchinson and Donna, who often is difficult to quantify the precise enveotah
damage. How to quantify and through that irreparable injury timenedess on the quality
of life for future generations? , What is special in addition tonegs and in some cases
may be able to compensate all damage?

The court in exceptional cases may accurately determine thagegaand almost always in
the presence of a remediable environmental degradation, to such a tthegraéows the
restoration of the status quo ante. The inability to determine aetuin that sector the
amount of damage, applies the fair valuation.

The judge must consider in determining equitable compensatory efiecnly the cost
required for restoration, but also the severity of individual behavior rentdenefit to the
offender as a result of their wrongful conduct of environmental godds.dfaws a mixed
punitive model, both foundations as punitive-retributive reparatory Follosangage from
environmental aggressions are usually only susceptible estimatiomaappor by
reasonable discretion of the judge.

In terms of standing, Albina Bustamante says that in termeneironmental damage
recamar hold standing to compensation for the damage caused bipoppthe person or
persons who have suffered harm on themselves or their propentyinAtsise of death of
the victim may sue the latter damage to legitimate oanesttary successors, except that
only the moral responsibility of the direct victim.

As for passive standing, it is argued that the action can loolagly against subjects that
degrade the environment. Currently the action is brought against the owner ocaguardi
has custody of the thing. The damage that has its origin ipdi&ion of a water or air
pollution or noise will result from the action of a number as posgieigpetrators.
Environmental Security (22)

22-Environmental Summa. Volume lll. Nestor Cafferatta
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Article 22 of Law 25,675, established the duty to purchase insurasrcany natural or
legal person performing public or private risk activities for the renvnent, ecosystems
and their constituent elements. The title of this article dale Environmental Security.
This insurance must have an entity to ensure sufficient fundinthéorebuilding of the
damage therefore likely to be of a kind.

The Ministry of Finance and the Ministry of Environment jointlyuisd resolutions
98/2007 and 1973/29007, for which guidelines reglaron environmental damage insurance
collective advocacy. The joint resolution refers to the environméalslity insurance and

only occasionally the surety.

Moreover, Article 22 of Law 25,675, requires insurance coverage natyos@pe, but
with enough to cover the financing of the reconstruction of the dantexfepn a first
reading might suggest that countries environmental insurance shouhditdated by law
as sufficient coverage is important to the financing needed for the rebuilding ddmage.
But the joint resolution establishing coverage limits, based oerieribther than the
adequacy of funding for the achievement.

The disparity between the text of the standard and the guidelmgireed in the joint
resolution makes it convenient to give a notion of insurable riskarnnsurance contract.
The law establishes the obligation to take out insurance, thisléalds us to be interested
in two aspects. The first one concerns the characteristics edgoidetermine which risk
and insurable, the second aspect of the contract exceeds the inqueanasdividually
considered and this makes the general interest in the solvencyheofinsurer.
Risks should qualify as insurable, ie of a similar nature, objedtje and duration
essentially homogeneous. Np must be generalized, as they becamsarainie. There
should be a rare occurrence, because the insurer may not agpiteg@ must then resort
to statistics, from sound actuarial data.

The statistics obtained from claims experience allows thedansaraccurately assess the
frequency and cost of all probable risks asumir.El proposed reinsusadceoinsurance
the insurer allow others to assume part of the risk, in excHangepart of the premium.
On this technical basis, the insurer has established risks that meetitii¢cabé insurable,
the law of large numbers is responsible for explaining the techvatahce that can reach
the insurer, in spite of the uncertainty that each individual insureontact behave.
Hagopian and Laparra, (23) define the Law of Large Numbers lasvéolthe greater the
number of risks insured, the closer the frequency and the unit costtu#l &laims
frequency and the unit cost the expected claims. On this basmg#img of the risks and
the calculation of premiums to the insurer will have the necedsaids to meet the
payment of claims in a timely manner. Saavedra Lopez (24), addrds issue, saying the
law of averages and the Law of Large Numbers applied to theahtss risks assumed by
insurers allows them to calculate appropriate premiums to be pansdirers to form the
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guarantee fund, which in turn, will allow in the future to pay appropatapensation
against the occurrence of any events siniestrales.

These precepts, take us back to Article 22 of Law 25,675, which provideantleaitity
must have sufficient financing to fund the rebuilding of the dam&gemake the risk
insurable and what is within certain limits, it is sufficiehat the legislature deems it
appropriate. We need to meet the risk characteristics as outlined.
Moreover, the insurer should be able to have the possibility of hirgtgpad reinsurance

risk assumed is proposed.

Until the enactment of Law 25,675, the coverage related to the rskddEn or accidental
pollution, were granted on a limited basis. These contracts werpeodis policies for

environmental risk, but clauses instrumentaban more complementarpgevémited in

nature (25), including in policies structured around the civil ligbftbr damages to third
pop conduct of business of the insured. These conventions amparaban a rspeyefiof

risks, depending on the type of activity, such as sudden or accigefitaion mentioned.

Under this scheme, the loss is defined as "that fact, suddewemizdj incidental or
otherwise inevitably occur on a date identified in time, assalt of specific risk specified
in the policy contract.

The passage of environmental legislation, in particular the sthrifg675, substantially
changed the normative core under whose protection had been grantedvénages
outlined.

23 - Hagopian, Mikaél - Laparra, Michel, Theoretical and prdcéispects of reinsurance.
Mapfre. Madrid 1996.

24 - Domingo Martin Lépez Saavedra, Hector A. Perucchi, the reinsucantect and
liability issues and insurance.

25 - For example, the civil liability of a "sudden pollution” vitoverage for a) damages
and expenses of removal, cleaning or disposal, where were theakautudden event,
unintended, unexpected, unusual and alien to normal operation of the insweetepr b)
the civil liability arising from the use of toxic, harmful andndarous as a result of the
exercise of the insurance business, comprising compensation foorige® material
damage and repair costs of the altered environment. c) civilitfabkposure to third
waves, radiation or electromagnetic fields coming from the insured premise
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Moreover, 98 resolutions in 2007 and 1973, issued jointly by the Ministrypwafdament
and Sustainable Development, adopted the "basic guidelines to the tahtiexens of the
insurance policies of collective advocacy environmental damage."

The resolution, in the preamble, which states that matter rulgrs®es: 1) minimum
standards of environmental protection, as provided in Article 41 d@dnstitution and the
Law 25,675, 2) substantive law in civil matters - LIABILITY - anohamercial-insurance
in accordance with Article 75, paragraph 12 of the Constitution. The gevesyantended
to "ensure the availability of the necessary funds to restoxroeamental damage
collective advocacy, caused by accident, whether that manifesifsais sudden or gradual.
Environmental damage is considered collective advocacy, to thatiraffeomething in the
environment, regardless of that results in injury to a person heir tproperty.
Article 41 paragraph 2 of the Constitution provides that "... The atiédsowill provide the
protection of this right, the rational use of natural resources, gsemation of natural and
cultural heritage and biological diversity and information and envirorahedtication ... ".
Resolutions 98/2207 and 1973/2207 (SAYDS) temporarily reduce its scopkoasf"...
according to the progressive principle established by the GeBakgronmental Law
25,675 and the nature of insurance and financial guarantee, the mandatoripprgvis
limited at this stage, the recomposition of restorable mediderwand soil ... "
Law 20,091 of Insurers and their control, assigned to the Superintendestictrice of the
Nation the following functions:

The adoption of so-called "basic guidelines” does not imply that aremsam use them in

an insurance contract. Compete to SSN, the prior approval of the patidie used. At the
same time, has sole and exclusive control that gives the redestaraard and is therefore
the authority to control the law entrusts the prior approval of thespand technical and
contractual elements of the policy and the rhymes employed.
The Executive, (26) through Decree 1638 of 2012, partially modifiedregmehled rules
Mandatory Environmental Insurance System (ODS), completing thesavfiarticle 41 of

the Constitution Act 25675 and Regulatory.

The policy change, assigned to the National Insurance Superintgnd®SN), the
development of insurance plans for purposes of complying with the provisions of Article 22
of the General Environmental Law (LGA), and Headquarters CabinBtinisters shall,
periodically review the categories of risky activities, tategorization of industries and
service activities by level of environmental complexity and th@imum insurable
sufficient entity.

26 - Insurance Journal. Argentina Association of Insurance ProduaasXYIV No. 280
2012. Pages 38 and 39.
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The policy change, assigned to the National Insurance Superintgnd8SN), the

development of insurance plans for purposes of complying with the provisions of Article 22

of the General Environmental Law (LGA), and Headquarters CabinBtinisters shall,
periodically review the categories of risky activities, tagegorization of industries and
service activities by level of environmental complexity and th@imum insurable
sufficient entity.

The new Act provides that the insurer must make the study @l lBitvironmental Status
(UPS), to relieve the risk and detect preexisting damage, witbbigation to keep the
documentation for ten years. At the same time, the owner ohslaeed risky activity, the
UPS must present to the competent authority, this presentatiorarwagption before.
Argentina Chamber of Environmental Risk Insurers, believes the poheyge, has
recorded significant progress in the degree of compliance ofrabeired insurance
guarantees granted in the last year by more than 1,000 million dwlldesror of the
community .

With regard to the sums insured, the resolution states thatintieance sum is the
maximum and only the insurer agrees to pay for the total ahslabvered by the policy.
The decision to refer the ceiling, fit with the technical basesisurance coverage for
environmental responsibility in impracticable insurance is unlimi#ted the even more
impossible to have the insurer with a reinsurance

The guidelines proposed by the joint resolution, contrasts with theteicbf the General
Environmental Law. Article 22 of this rule, establishes the obtigab take out insurance
coverage such as to ensure the financing of the restructuring déthege therefore likely
to be of a kind.

The texts disparity between standards of different rank and uneability of the insured
and third party regulations subordinate to a law when the latter eesbadicertain
"mandatory” were among the most central guidelines issueuebiyduse plenary National
Civil. By this doctrine dispensed plenary insurance limits, to readenforceable the third
those amounts resulting from a decision of the supervisory authoiitgurance matters.
Resolutions 98/2007 and 1973/2007, in its guidelines, refer to the surety armherarital
liability insurance.
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The surety, has in late 2008, with a policy adopted by the SShhfimsarance company.
This method assumes by the insurer, making counter by the conto&dhe policy and
related third parties to the latter. According to the amounts indpltree failure of the
counter offered to the insurer may be a barrier to access itwstirance, especially in cases
of small businesses.

The surety is in its infancy and partly environmental liabiligurance faces more
difficulties performing.

Moreover, the Secretariat of Environment and Sustainable Developmemngsdiution
1398, which established the agency should consider as a minimum amouficegrguh
terms of Article 22 of Law 25,675, Article 3 of resolution 177/2007

These regulatory bodies, considered as minimum amount sufficietyt, ¢hé sum that
ensures environmental damage recomposition collective advocacy poplubaiiced per

incident. At the same time requires the minimum amount insurabkEnwironmental

liability insurance, including environmental insurance surety in rs@ dg less than the
minimum amount sufficient entity.

State Responsibility (27)

The state's role in environmental issues, has a major rolendtitmally we can cite the
1972 Stockholm Declaration and the Rio Declaration of 1992.

Dr. Atilio Alterini noted that in theory the cost of accidents giken these alternatives: the
ability to provoke someone who solidaristic and does what is negdssavoid them and
someone without a sense of solidarity, which disregards front ocas®tiael possibility if
the cost avoidance mechanism it is more expensive than it shouldrgsatgée damage.
This antisocial behavior requires the protection of the State, autingterventionist.
While environmental protection function corresponds primarily to thee Stehich is in
essence based instruments publicistic, private law can provide imipiés in an attempt
to achieve a healthy environment.

At present, it is understood that the function of the State to ptbe@nvironment, and is
shared by the community. The situation changed substantiallythetidevelopment of
environmental awareness. As a result of this global phenomenon is cahthadethe

citizen could participate directly in the management of environrhastets. Today the
trend is the most diverse countries in the sense that the commniomist" protect the
ecological balance, transforming mere beneficiary of state@maental function in a real
owner of duty-power to act positively in pursuit of environmental pvesen.

27 - Liability for Environmental Damage. Aurora V.S. Parkinson Resal
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In our constitutional system the environmental function is clesated in Article 41 of the
Constitution and consists of the following elements: the rightieadthy environment, the
duty to preserve and not to compromise future generations and thdiobligarepair the
damage environment. Then also states that "The authorities awidprthe protection of
this right, the rational use of natural resources, the preservaitioatural and cultural
heritage and biodiversity and environmental education and informatidre” dbctrine
holds that these elements form a compact core policy seiged ¢avironmental and social
performance limits and legal production.

Moreover, Article 41 of the Constitution, as it pertains to the resuaf environmental
standards, establishes that: "The Nation shall regulate contammgum of protection

and the provinces those necessary to reinforce them, without gltecal jurisdictions ",

therefore the environmental police power is constitutionally shaetween the federal
government and the provinces.

Given the importance to the provinces dictating these rules, the F&temacil on the
Environment (COFEMA), is the right place to build and agree on theeriari
The Federal Environmental Pact July 5, 1993, recognizes the Fdtlermbnmental
Council as a valid instrument for the coordination of environmental polidrgentina.

The General Environmental Law provides that the Federal Environnteygsdm will be
implemented through the Federal Council on the Environment (COFEMA).
In competition, the approach adopted by the General Environmental Law, it is éauittie

as appropriate for the territory, matter or people. Federal Gdrmapewill be where the act,
omission or situation will indeed generated degradation or contaorinain
interjurisdictional environmental resources.

In short, the State's mission is to exercise the duty to satetheathealth and welfare of its
inhabitants, all within the broader formulation of quality of lifethis context, includes the
protection of the environment. On this basis it unfolds is the public environmental function.
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Conclusion

In the present investigation, we have examined the most impostargsi of liability for
environmental damage in Argentina.

Progress of Environmental Law in Argentina, both show significant @ssgrn
environmental legislation and the implementation thereof. The mgsificant legal
changes have occurred in the constitutional field, this means thathgve set the
foundations for the development of environmental law. These advancesleintie
progressive consolidation of integrated environmental management.
Since the constitutional reform of 1994, is devoted specificallyh® @nvironment
protection and the obligation to repair the environmental damage. Agathe time it
should be mentioned, that Argentina has joined several internatieaie$ into domestic
law as a normative framework.

Moreover, it is undeniable that the Rio Conference, directly or icithrenfluenced as a
source of these changes. The issue of conservation and sustainaifleatseal resources
such as biodiversity conservation, wildlife, protected natural arbasechnology,
biosecurity, natural disasters have been new developments in theddaate.
Analysis on Responsibility and Environmental Damage, Insurance Law includesntha
theme of our research. In Argentina, the General EnvironmentaRba675, developed in
this essay, in article 22 requires compliance with environmentatanse by those who
develop environmentally risky activities. Liability Insurance farviEonmental Damage
collective advocacy itself, constitutes an unenforceable requircimeatdte, because the
assurances required standards - surety, bank security, thiksbstent of a self-insurance
or a compensation fund or other equivalent, as determined by regulatiorgtaegulated
by the competent authority in environmental matters, except surety
In this regard, it is necessary that the spirit of the lawslis inclined to continue and
deepen the Environmental Security. It is necessary that the envirtainmsurance market
expands competency framework, working in a coordinated manner, agedeiaigove
criteria. Consider appropriate, the development of alternative toagrgss and self-
insurance funds restoration.

The recent amendments to the Mandatory Environmental InsurancenSysoelify the
founding spirit, inspired by the Constitution and the Law on Environment &eterhe
new guidelines are a spirit compensation, as opposed to the Constitutidavww and the
foundational rules for collective advocacy environmental claims ploatted toward
remediation.
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Changed and Mandatory Environmental Insurance as environmental managealent
aimed at remedying the other addressed to ensure the finai@ocgons for damages. At
the same time the changes include the creation of new policy instruments aetiffécent
meaning of the original orientation, the latter for the centaal pf a policy of awareness
about the preservation of the environment and take responsibility todrelaniage in that
sense is they may produce.

The measures taken by the executive branch and the Superintefdiestirance of the
Nation generally approved the new conditions of the two policies gioeghereinafter
option subject to forced recruitment. The new policies are Manditsuyance and Surety
Insurance Mandatory Liability for Environmental Damage Collectievocacy.
Moreover, another major change is the shift of the Secretaridgngfronment and
Sustainable Development, of its own powers, consisting of set guthrg review the
categories of risky activities, the categorization of industaied service activities by level
of environmental pollution and the minimum amount sufficient insurableyentihe field.
All this has been transferred to the administrative orbit of the Cabinet of &t which
depends on the Ministry of Environment and Sustainable Development.

Another relevant aspect amendments eliminating need for enviroriroemgliance of the
Secretariat of Environment and Sustainable Development, as a pséeetpuiapproval of
environmental policies by the Superintendent of Insurance of ther\ldtie only body
Finally to elaborate and approve insurance plans.

Therefore, the insurance industry to impose the conditions regaodiléss opinion of the
beneficiary of the same, with a special circumstance to bighlas the subject is forced to
take insurance, without any legitimacy, can determine the emfetite coverage to be
presented to comply with the law, with the fact that the obligation to compheisind that
the policies adopted, contrary to the clear and simple environmeatalasti currently
provide different scopes.

The community will have insurable interest for more coverageuf gecide to take the
policy forced Surety, however will have less coverage if youl@ase a policy of liability
for environmental damage.

Another change is relevant to emphasize that from the présenté the new policies is
mandatory also approved the submission, to the competent authority affidiant athe:
study of the initial environmental situation that insurance oblkilyaieoerform when when
hiring policy to relieve the risk and detect preexisting damage
Finally, the policy of Environmental Damage Liability policyas indemnity against the
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occurrence of an event that constitutes a covered loss, ie diraetge. Not required as a
condition precedent to a third party claim or determined the procedube followed
before a civil or criminal.

In our opinion, will be the competent authority to the appropriate developwofent
alternative implementation assurance, grounded in the spiriteofetiislation set out in

Article 41 of the Constitution: "The right of the people to enjdealthy environment and

promote sustainable development ".
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Acronyms

BOCBA Official Gazette of the City of Buenos Aires
CN Constitution

COFEMA Federal Environment Council

MMA Minimum Amount of sufficient Insurable
PCBS Polychlorinated biphenyls

PPN Parts Per Million

RUR recyclables Reclaimers

SAO Mandatory Environmental Insurance

SF Financial Situation

UN United Nations

UNCED United Nations Conference on Environment and Development
UPS Initial Environmental Situation

UNEP United Nations Environment Programme
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1 SUMMARY

The purpose of this study is to conceptualize and demonstrate somenteslethat are
considered of great importance in relation to the development of enamahinsurance
in Brazil, especially from the perspective of legal and technisalurity.
The text is divided into four themes, the result of interdiscipfimesearch and production,
as indeed every author has distinguished academic record. It ishalsesult of work
carried out by the Environmental Insurance ONT AIDA / Brazil, reprtasg the collective
growth of research and activities.

Therefore, the first issue, legal biased, has elements of en@ndahrtesponsibility, with
emphasis on the perspective of the courts on the issue, arguingttee imghe light of
environmental insurance.

The second theme, the extraction of an actuary, is self-confidenteptaatzing and
specifying its peculiarities with respect to environmental risks.

The third theme, the author has experience in forestry, back to rthlysia of
environmental underwriting by insurers, analyzing data and documengsctnbidered in
the process of accepting risks and their determinants.

Finally, the fourth theme, prepared by a professional witmitrgiin environmental
management, environmental insurance is analyzed as an economic tostresskd
conditions for effectiveness.

2 ENVIRONMENTAL RESPONSIBILITY AND ITS IMPLICATIONS FOR THE
INSURANCE LAW
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2.1 ENVIRONMENTAL CRISIS ECONOMIC INSTRUMENTS AND LEGA L
ENVIRONMENT PROTECTION

In a crisis the arrival of the mechanisms for environmental protection in ordastire and
promote the preservation of the environment and therefore the qoahtyman life, is a
logical and necessary. These mechanisms emerge daily, efttmrgh scientific,
commercial regulations, or other, so they can take just one exampleew technologies,
the establishment of environmental quality standards and emissimtaigts, the clean
development mechanism, environmental legal frameworks, licensidhge@avironmental
assessment.

It happens that there is still, in essence, a great dichotoryvironmental issues, namely
an alleged inconsistency between development and preservation of treevit or, in
other words, the intense conflict between developers and conears@ti theses.
Apart from these discussions, however, currently the coronation ofitrentfavorable to
the idea that, with the help of innovation, you can search and develominéels
consistent with sustainable modes.

Sustainable development, therefore, takes the concept of compaghiitytherefore, the
creation of tools to permit alignment between development and enwrtain
conservation.

In the legal enforcement area has occurred through such tregualled economic
instruments and, in particular, protection of the environment.

In the lesson FERRAZ (2008), that is, from the principles of econadiuitting that "the
classic" logical imputation ‘added new conception of legal raed before" attitudes that
still tolerated, still considered legitimate, but we arerggted in controlling, reducing and
encourage their replacement by other more environmentally suitable, gdwagtsto think
about the logic of the new law bringing explores and efficiesponses in these tasks. '
Economic instruments for environmental protection are already wikesjm the Brazilian
legal scenario and deserve mention: the licensing and environmenedsrasst,
environmental taxation, environmental compensation, payment for environrsentiaes,
reducing emissions by deforestation and degradation (REDD) andommentel
insurance.

The environmental insurance, still in early stages of developméiné iBrazilian scenario,
does not ignore constant apriomorar study concepts and amplitude, atidligsfpem the
perspective of the domestic law of interdisciplinarity, conductinpgiiees and approaches
between environmental law and Insurance's right.
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This is because the Insurance Act, while traditional branch oéterilaw, to operate in
environmental responsibility, the need to adapt to reduced construegiah édge of
environmental law, especially the jurisprudential development theting built at a rapid
pace and furious in this new legal branch.

This article aims to clarify concepts related to environmentirance and portray the
legal environment in  which insurance is intended to be inserted.
2.2 CLIMATE CHANGE AND SAFE ENVIRONMENT: AWARDS AND
CHARACTERIZATION

Before delving into the legal analysis of environmental insurastoe;t weave relevant
consideration of the distinction between climate change and envirameatirance
because, when the following topics, often create the false inmmessissidade.

It is clear that dealing with climate change is of limitegbortance for general insurance,
while the environmental insurance is different theme.

In short, climate change, and environmental insurance have onenhoagnmon issues,
environmental, however, are separate issues and proper distinctiomcial to an
understanding and improving these issues in insurance.

It is indisputable understanding of climate change and the perceptibamges in climate,
especially due to emissions of air pollutants, the interferenttetive climate. Therefore,
scientists contend significant temperature variations occur iropipesite direction o
historical measurements; excess unusual periods of rain, orgahogedes unpredictable,
among others.

The consequences are all known, both in rural and urban areas (hurrdaadskdes due

to excessive rains, etc). Such events, for the safety of contextld whinder the
predetermination of risks and thus, among others, affect pricing .(raw)
Suppose, for example, in agricultural insurance. Any insurer iretfistration process will
take into account the peculiarities of the area where the waatgeod insurance inseried
object (multi-risk, for example) and, therefore, take into accounthistery of climate
inventory. However, climate change indicate the opposite, or sigmifatenges, historical
weather patterns. Thus, the insurer simply does not possess rstaidards to measure
and assess the risk. Likely consequence: the actuarial imbalanc
It is therefore evident that climate change, the resuttuofian action historical degrading,
have the power to affect traditional insurance structures, withidatipns in the
characterization, quantification and qualification of risk, sinceav damage (losses)
caused the "nature” of man.
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It stands as a result of the impact of climate change on setwisiness, especially in
property insurance and liability.

Well. Insurance segment of the Environment, in frank evolution, has anothee.nEhis
insurance is designed to facilitate the repair of the darcagsed to the environment by
human activity, especially for business. Examples: sewage disshamo rivers,
contaminated water and killing fish or cause harm to human hefaikte populations that
were provided by water resources, soil contamination, air pollutiorse pollution
among others, affecting the health of the population and harmful enardahquality.
Once such damage to the environment caused legal liability, whiahssnemong others,
the duty to repair environmental damage. For example, the recovelggcdded areas,
recovery of fish stocks, contaminated soil remediation and thereéatenent of the water
table, and provide health care for those affected.

In this context Brazil responsibility to repair the environmedi@mage caused by the
Constitution, which states:

Article 225. Everyone has the right to an ecologically balanceadamaent and common
use and essential to a healthy quality of life, imposing on thergment and society the
duty to defend and ©preserve it for present and future generations.
8 3 - Procedures and activities considered harmful to the envirorsheltsubject the
offender, the natural or legal persons to criminal and adminisrpénalties, regardless of
the obligation to repair the damage.

Likewise is the Law 6.938/1981, which deals with the National EnvironiPelnty, see:
Article 4 - The National Environmental Policy will aim at:

VI - the conservation and restoration of environmental resources,amwtiew to their
rational and permanent availability, contributing to the maintenaneeabgical balance
in favor of life;

VII - the imposition, pollution and the predator, the obligation to recewel / or any
damage caused and the user's contribution to the use of environmeotatagssfor
economic purposes.

Article 14 - Without prejudice to the penalties provided by fedetate sand local, non-
compliance with the measures necessary to maintain or ctlieeproblems and damage
caused by the degradation of environmental quality offenders subject:
8§ 1 - Without prejudice to the penalties provided in this article, pibiéuter should,
regardless of fault, to compensate or repair damage to the envimoante third parties
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affected by their activities. The prosecutor of the Union and taeesSwwill have the

capacity to bring an action for civil and criminal liabilityrfdamage caused to the
environment.

The above examples make the call environmental damage, while thatexeproduced

above legal frameworks for accountability of the agents causimgoemental damage.

This damage and the extent of this is that the responsibilitiieisultimate object of

environmental insurance.

Environmental insurance is dedicated to ensuring that man cause eremtah damage,
while climate change refers to the nature of that harm huraadstheir activities,
influencing traditional insurance.

2.3 ENVIRONMENTAL INSURANCE: CONCEPT, NATURE AND THE
ENVIRONMENT IN BRAZIL

Although insurance policies on the market in Brazil for environmentalada, the safe
call by the incidental nature suddenly have a very limited scdpss, Tt is argued that the
restrictive coatings are not suitable for environmental insurgeaening to serve as an
instrument conducive to environmental protection, either preventive ordr@mie.
Therefore, the right worthy of protection by the Environmehialv, does not fit the
classical notions of civilian, especially related to propertitsigand the protection of
individuals.

In lucid words POLISHED (2011), it is "diffuse rights, not just indual rights, property
whose assets have known. We refer, however, to goods of generaktirdéréhe
community, without particularized property, the diffuse. Owned people, andefut
generations. "
Such a conclusion, with a broad legal support and legal doctrineeddrom the system
itself-Brazilian environmental legislation and, more speailj¢ the constitutional
provision, because the Brazilian Constitution in Article 225 statas'¢lvaryone has the
right to an ecologically balanced environment balanced, well for commoessedtial to a
healthy quality of life. "

Environmental insurance within the meaning and scope noted above, however, is not
consolidated in the Brazilian market, but increasing.

The difficulties of such an application can be made, for exartipleyltural issues, such as
the false understanding of insurance as a mere mechanisnmgdetraf responsibility, (ii)
the early stage of the effectiveness of environmental regotafiflexibility legislative,
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jurisprudential disagreements, accountabiéityd oversight of the fragile and inefficient),
(iii) the so-called "Brazil risk" that, together with notegetro investments away, and (iv)
the absence of a legal framework for the regulation of environmensairance.
Despite such obstacles, as we have said, there are signs @fergecsoon.
On one hand, the visible increase of insurance companies that a@pdeyeroducts best
suited to the reality of the Environmental Law of Brazil. Second,gtiogving concern
doctrinal, with a significant increase in publications on the subjéutd, the degree of
economic development who lives in Brazil, with greater investnmemtajor infrastructure
and energy production by requiring high-risk call for offering prodtaitsred to mitigate
them. Finally, recent news, due to the enactment of Law 12,305, 02/08/2010allexi ¢
National Solid Waste Policy, which in Article 40 states thatvli®nmental licensing
activities or operating hazardous waste, the national SISNAREdior may require the
hiring of liability insurance for damage caused to the environmenpublic health,
observing the rules on recruiting coverage and limits establisheékdebsegulation. Sole
Paragraph. The provisions account the size of the company, accardhgyregulations. "
Although this can not be considered as a legal standard for EnvirairBecurity, which
undoubtedly represents a first step towards regulation and, above oalthet
institutionalization of environmental insurance as an economic instrunfent
environmental protection.

The law in question, when it comes to environmental insurance, contirivesdahat is
already evident in the European theater. Interestingly refelienb@ective 2004/35/EC,
which was received in Portugal by Decree-Law 147/2008 providing &sviol"Art 22.
Mandatory financial security. 1 - Operators pursuing the professam@ities listed in
Annex lll (eg waste management, discharges to surface wgteudwater abstraction /
impoundment of water, "transportation” - high risk) are required onmare financiel
guarantees their own autonomous, alternative or complementargtbachallowing them
to take responsibility inherent in its business environment. 2 - isdaguarantees may
become through insurance underwriting, obtaining bank guaranteesippéidn in
environmental funds or constitution capital reserved for this purpose.
If there are signs that Brazil is moving toward consolidatioa sécure environment that
best suits their current level of environmental protection, or an f&mwiental Risk
Insurance" as a term that tends to consolidate to designatesiiiiance coverage primate
that their development is linked precisely to the time of environrhésta and, more
precisely, to the modern concepts and amplitudes of environmental riedfgns
Strict attention to the warning above is above all a question ofriskiananagement of
insurers. If the insurance contract back to "ensure the |legé@imterest of the insured (...)
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against default risk”, under Article 757 of the Civil Code, the émyironmental insurance
are closely attuned to the current understanding of the respogsduiitronment, since
very little is equivalent to the classical notion of civil ligi
Only then can predetermine all risks and succeed, including marketlidatien, in this
new phase.

2.4 ENVIRONMENTAL RESPONSIBILITY AND COMPLEXITY OF
ENVIRONMENTAL DAMAGE

The liability insurance, as it is understood today, it molds totithéitional notion of
responsibility. In it, with skill and objectivity teaches BECHABANTOS (2002, p. 58)
that "no other purpose than to ensure payment to the insured whidievaied to repair
the damage they cause to others once characterized his thehiengtore, his grievance
within ~ the limits and conditons set forth in the contract.
Concerned, therefore, the replacement of the assets of a third,wdth a refund of the
economic situation of the insured, when they met the elementdityianamely: the act
or omission, damages and among them, causation.

If, however, environmental responsibility, everything starts to change.

First, with respect to the action, we have environmental respotysitsiliobjective, ie
independent of the existence or degree of culpability of the offendeer Article 14, 8§ 1,
of the Law 6.938/1981 , previously transcribed, so no matter the guilt ofddegeegent is
supplied to the first element of responsibility. Thus, according MIRR003, p. 69),
"accountability degraded the environment, just to prove (a) environndantage, (b) an
activity to degrade the environment and (c) the causal link betdeaa®@age and degrading
activity actually irrelevant to discuss whether or not the tfaafl the agent.
We conclude, therefore, that strict liability tends to faceitaérformance in protecting the
environment when the character is restorative, which does not exbkidgiestion, more
often tortuous, demonstration of injury and causation. What is now beingnhiblid case
because it "highlights the relationship between cause and effeavmbnmental damage,
the agent responsible for their obligation" (MILK, 2003, p. 202).
Another band with respect to causality, two points should be emphasizsd. it
strengthens the jurisprudential trend towards taken, as a rudesirey the burden of proof
against the degrading programming, including the possibility ofrsag the financial
burden of proof. In this sense, reflects the judgment of the Superounrt:C
Public Civil Action. Environmental damage. APPEAL OF INSTRUMENExpert
evidence. Charge reversal. ADVANCE OF DEFENDANT. DESCABIMEN
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PRECEDENT. | - In case of public civil action filed by prosecsitseeking to establish
State environmental damage, were granted, the knowledge and applafatihe reversed
burden and cost of its participants interlocutory appeal brought agfandécision. Il - He
who creates or eliminates the risk of environmental damageqisred to repair the
damage and, in that context, he moved the entire burden of proving tlwaintdisct was
not harmful. Il - appropriate, given the circumstances, the ralvefshe burden of proof,
in fact, happens to society, which has the right to look to repair mp&asate in any
practice detrimental to the environment - Article 6, VIII, CDCco Article 18 of Law No.
7.347/85.

Moreover, even in regard to the causal link, it is argued, primddbtrinal level, the
adoption of more permissive criteria for characterizing carsathis thesis has proposed
and supported by lawyers range.

According Steigleder (2004, p. 203/204), the impact of the results ofrimkndttenuation
comprehensive theory of cause and effect is not necessary to dex®agerfectly right
and proper, just a "mere" connection "between the activity andatm." However, it is
worth noting the caveat that "this damage must be closely linkatietqorofessional
activity of the person responsible, glimpsing a connection betweemjiny and the
environmental risks inherent in the business or state. "

LEITE and Carvalho (2007, p. 88) approach to enhance relaxation oficauséaen it
comes to the theory of probability, in the sense that the probadfilityerely an activity
that has caused damage to the environment should be sufficient fanpleyer
accountability provided that this probability is crucial. "

If the traditional liability, based on the classical scienfffaradigm, was anchored in the
belief in their ability to achieve certainty and, according to lttggc, demanded full proof
of causality, probability theory proposes to break this model. A methattathing a
module of evaluation of probabilities, the authors caution that "estdblysth causation
involves an assessment of the probability / improbability of a gaeivity have caused
the damage in question" (Leite and CARVALHO, 2007, p . 92).

Another band, jurisprudential understanding interesting reference on gicadility of
Environmental Law "theory of the facts”, as shown in the followndgment of the
Superior Court:

Special Appeal No. 769 753 - SC (2005/0112169-7). JOURNALIST: MinisteraBnj
HERMAN
CIVIL AND ADMINISTRATIVE PROCEDURE. ENVIRONMENT. PublicCivil Action.
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LIABILITY FOR ENVIRONMENTAL DAMAGE. COASTAL ZONE. 7.661/1988 AW.
PROMONTORY HOTEL CONSTRUCTION AREA. REVOCATION OF CENSE OR
PERMIT AND URBAN ENVIRONMENT. Working potentially cause sifjicant
environmental degradation. Draft Environmental Impact Study - EPIA E
ENVIRONMENTAL IMPACT REPORT - RIMA. RACING FOR PERMASION AND
URBAN ENVIRONMENT. The polluter pays principle (article 4])lVpart of the Law
6.938/1981). Responsibility (Article 14 8 1 of the Law 6.938/1981). PRINCIPLE OF
ENVIRONMENTAL QUALITY IMPROVEMENT (ARTICLE 2 OF LAW 6.938/1981
CAPITA).

A. Dealing with records of action proposed by the Civil Union in otdéweep the city of
Porto Belo-SC and the occupier of the promontory particularly land andosehe illegal
construction of three-story hotel with about 32 rooms.

2 °. The Federal Regional Court of the 4th Region, by majority, uphelagpeal of the
EU and federal prosecutors to support demand, welcoming Embargoes offasti¢n
relieve the owner of the cost of the demolition of the properyy
3 °. Undisputed that the hotel in Praia da Encantada, was raiseddiratal marine
promontory, the latter defined as an accident of geography "cabbeks formed by high
cliffs" (Concise Oxford). The union says the building is aftiexgiél dumping in the area,
"strictly in the sea", which, at the time of construction, includimg interruption of free
passage and movement of people along the beach.

4 °. In exact terms of the judgment of the appeal (emphasis adddad: project in
question is apparently own expert report on pages 381-386, in an deghpramontory
This area is considered permanent preservation, the State Banta Catarina through
Law No. 5.793/80 and Decree No. 14.250/81 and by municipal legislation (Murlienpal
n°426/84). "

5 °. If the court of origin was based on objective and technical evidérnbe case (photos

and expert opinions) to determine a) the characterization of theawvaictivity in question

as it may cause significant environmental degradation - thatreequeliminary study
Environmental Impact Assessment (EPIA) and the Environmental triRegport (RIMA) -

. b) the nature of non aedificandi area immediately surrounding tee(kotdoes with the
fulcrum in the standard municipal art 9, paragraph 7 of Law 426/1984
begin_of the_skype highlighting 426/1984 end_of the_skype_highlighting, which ranks
with as "Permanent Preservation Area" , and state law, theabawDecree 5.793/1980
14.250/1981) prohibits the Superior Court to review those conclusions and Preicedent
7/STJ 280/STF obstacle.
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6. Tunc is invalid, ex, by absolute nullity due to a congenital defditemrse authorization
urban environment that ignores or fails to comply with the requirenestablished by law
and normative acts federal, state and local, and produce effectsehegually themselves
( nullum quod est, nullum effectum producit) or support validation or confomat
7 °. Law 7.661/1988, which established the National Coastal Administrationdedovi
between the conservation and protection of the goods concerned, preparaboaft of
Environmental Impact Study - accompanied by their respectiveA EREport
Environmental Impact - Rima.

Eight. Do not confuse Mr. requirements and technical limitations @hatpart of the
planning permission and environmental (= the posterius) with its owA BRima (= the
Prius), and which must necessarily precede it, being forbidden asdispensability of
Scientists legally motivated her discharge, remove implicdit tar simplistic, sealing
justified both to ensure full information to stakeholders, including dbemunity to
facilitate administrative control and judicial decision itself.

9. Undoubtedly it would, for administrative purposes, absurd authorize the Wmion
prescribe any business or activity in the coastal country. We kadew that the state
environmental agency and the municipal jurisdiction failing so lorelg selfish, in
exercise of the prerogative - universal and absolute - environinieatesing on the coast,
denying relevance in setting the licensor police power, dominamdeSite characteristics

(as representative areas and endangered ecosystems of st@ Zoae, the existence of
migratory species endangered, tidal lands and mangroves), labortant agximpacts in
question, making in law and in fact nothing concrete eventually expgrésterest IBAMA

and other federal agencies involved (Ministry of Cultural Heritaigthe Union, p. ex.).

10. Federal Decree 5.300/2004, which regulates Law 7.661/1988, adopts the "fuatiament
principles of coastal zone management” to "cooperation betweels lelr government”
(through agreements between consortia and the Union, the States angalities; each
increasingly common and indispensable in the field of environmeogsises) as well as a
"precaution” (Article 5, sections X and Xl, respectively). Teagitious stance, however,
has just emptied undoubtedly when subsequent judicial review, nothing Hattto the
degradation of the environment is all that remains to be examinedseechthe lack of
dialogue and collaboration between environmental agencies and monopoly vision
exclusivist territorial same licensing jurisdiction.

11. Pacific Supreme Court jurisprudence, in accordance with Art. 14, §the dfaw
6.938/1981, degradation due to the polluter pays principle, the provisions of ¥it. 4,
(first part) of the Act, is required, regardless of fault, nep&dr obvious reasons on their
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own - all the damage they cause to the environment and third pafifeesed by their
activities, being dispensable perquirir on the subjective elementhwitosequently
makes it irrelevant whether good or bad faith for the purposesesfamento the nature,
content and scope of the obligation to restore the status quo ante @odicet
compensation.

12. Given the principle of improving the quality of the environment, addptdairazilian
law (art. 2, caput, of Law 6.938/81), the proposition inconceivable that Gpery, rurel
or urban, is in the region and environmentally damaged or compromiset dryoagission
of a third party, would be expendable its future preservation an@ém@ti®n (and, more
emphatically, eventual restoration or recovery). This thesis titjirereate absurd canon
of equality applies to the alleged right to pollute and degrédidgthers with impunity,
desecrated, destroyed or cleaned the protected environment, rigapue worth for each
and everyone benefits. (...)

Well, with everything to prove the specific features relateenvironmental responsibility,
the following judgment of the Superior Court, claims that the bresgpansibility of
everyone involved with the environmental danosidade:
Special Appeal No. 650 728 - SC (2003/0221786-0). JOURNALIST: MinisteraBnj
HERMAN

CIVIL PROCEDURE AND ENVIRONMENTAL. LEGAL STATUS of magroves and
marshes. LAND OF THE NAVY. Permanent preservation area. GAE WASTE
LANDFILL. Environmental damage. STRICT LIABILITY. REM propter QESATION.
Causality. PREQUESTIONAMENTO NO. JUDGE'S ROLE IN ENVRMENTAL
ENFORCEMENT. JUDICIAL ACTIVISM. CLIMATE CHANGE. Legabr constructive
DESAFETACAO DISQUALIFICATION. SUMMARY 282/STF. Violation ofrt. SET
NO 397 CPC. ART. 14, ) 1 of  the Law  6.938/1981.
A. As a rule, does not violate Art. 397 of the CPC's decision negetiie submission of
documents not related to facts or new that have not been presettiedorocedural stage,
ie after the citation to discuss the report of the expert yoppea.
2 °. For centuries we have prevailed between the distorted cutiomakption saw the
mangrove sensu lato (= strictly mangrove swamps) consumntdel ragly, dirty and
unhealthy, ugly duckling a type of ecosystem or antithesis ofGheden of Eden.
3 °. Ecosystems transition between sea, river and land, mangroxebden overlooked,
popular and legally, and therefore considered vacant and anyone teohmath the
breeding of mosquitoes that transmit serious diseases, suchaamraat yellow fever . A
despicable environment, both occupied by the poor population, as stilts, anginsgnen
with poverty, dirt and the socially excluded (such as areas dfitptms) and other illegal
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activities).

4 °. Publicize mangroves, especially in times of urban epidemas,planned by people
and the State's duty, enshrined in both the perception of people fedietdtdi laws
enacted in the various levels of government.

5 °. Benefactor-modernization, the mangrove opponent was encouraged by the
Administration and based on the leniency of justice, because no ond wioder the
action of someone who was socially embraced as an example efttlepreneur in the
service of civilizing urbanization and sanitation purify the body asyirit.

6. The destruction of mangroves has emerged as the recovery dng bean anomaly of
nature aberration converting natural - humanization, sanitation anmhérgaof their
ecological character - The Garden of Eden that was nevert. pa
7 °. In Brazil, unlike other countries, the judge does not create abhgatfor
environmental protection. They spring from the law, after pashiogigh the sieve of the
Legislature. Therefore we do not need activist judges becatigsracs the law and the
Constitution. Fortunately our judiciary is not obsessed with an ocelagawn halfwords
legislative festival. If gap exists, not for lack of law, notretiee default law, is due to the
absence or deficiency of the administrative and judicial enioeoé of environmental
unequivocal rights adopted by the legislator.

Eight. Current Brazilian legislation reflects the conversiomahgroves scientific, ethical,
political and legal repositioned, leading to the condition of public heddk to the
ecosystem level as critically endangered. In order to prdteetological, economic and
social, the legislature gave them legal status of PermanesserRation Area.

9. It is the duty of all owners or not, to ensure the conservatiomaafjroves, increasing
need, especially in times of climate change and rising sestrdy direct economic use,
standing under the incentive of profit and easy short-term berdifdi® or land them for
speculation or land use, or turn them into landfills character@ere damage to
ecologically balanced and well-being community, behavior which restuickly and
forcefully = condemn moderate and  Administration and the  Judiciary.
10. In accordance with Art. 225 of the 1988 Constitution, the mangroveésrimaon use

of the people, marked by imprescriptible and inalienable. Theretbeeresult of the
grounding, drainage and illegal mangrove degradation does not eqbddtime Institute,
plus the land provisions of art. 20, section VII of the Constitution.
11. It is inconsistent with Brazilian law desafectado cabeit br legal disqualification for
reasons of fact.
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12. Environmental obligations resulting from illegal dumping or debrikarsoil are likely
propter real, which means adhering to the title and transfearkdure owners, dispensing
is debate about the good or bad faith of the buyer, as it is nonvwiitairesponsibility
subjective, based on fault.

13. For the purpose of determining causation in environmental damaggquéralent no,
no, when it should do, which lets you do, do not care who funds to do thatyhand
benefits when others do.

14. Found a causal relationship between the action and the failure chnididates to
environmental damage in question is not, objectively, the duty to prohtedovery of
the affected area and compensate any remaining damagefanrthef art. 14, 8§ 1, of Law
6.938/81. (..))

However, as a last example of rigorous environmental responsilbditywing the trial,
also the High Court of Justice regarding the buyer's respotsiddigraded area for
recovery, although it has not been the cause of damage, recognizirgpligiarity against
Former owner:

Special Appeal No. 1,186,130 - RJ (2010/0052940-9). JOURNALIST: Minister iaanja
HERMAN

CIVIL AND ADMINISTRATIVE PROCEDURE. ENVIRONMENT. ACTDN
DEMOLITORIA. Guardrail marginal landfill construction. Damatge the environment.
OFFENSE TO ART. SET NO 535 CPC. Infringement by a third pdPiROPERTY
OWNER. Responsibility and solidarity. ART. 14 of Law 6.938/1981.
A. In this case, the State Superintendent Foundation of Rivers and Ld&@ag the
Demolitéria action brought against the company Furniture and Deworstarco Ltde,
The search for landfill disposal and ruined buildings in the rangeasginal protection
Lagoa da Tijuca ..

2 °. The Court of the State of Rio de Janeiro upheld the conviction mooadisatissing
the case without prejudice, stating the cause of illegitinpasgive advertising company
sued on the grounds that the works were not made irregular by theatdfdnd by a third
occupying the neighboring property.

3 °. The solution of the debate, with sufficient reason, without offendingrthfeatures.
535 of the CPC.
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4 °. It is undisputed in the record that a) the work has been built irardee of
environmental protection b) the legal representatives of the conapariie owners of the
property gradient, and c) the accused occupied the site at #heftithe occurrence of an
environmental violation.

5 ° It is settled law of the Supreme Court, "the obligation t@wec environmental
degradation" practiced by the previous owner or third domain "includesviboénas the
ownership of the property, but not its own outbreak of the damage, takom@aobunt
their propter rem nature "(LCDD in Ag 1224056/SP, Rel MinisterutdaMarques
Campbell, second class, 08/06/2010 DJE).

6. The owner of the property that allows, by act or omission, or waorktis of another
severally liable for any damage to the environment becauvskes ensure its preservation,
so it may appear that demand is passive pole goal demolitioifle@dlibuildings and
improvements, especially when end up favoring it or appreciategtbend. (...)

Finally, with regard to damage, has the most significant infamstDamage to one or a
few individuals is only a small part of the magnitude of environmeltaailage, since it is

said that the individual and their assets are achieved only ineati@fi. Relevant in this

task will damage the environment itself.

Based on the choice made by the Brazilian Constitution for theoanvent, is to realize
that there are two dimensions of environmental damage, ie the pogsibénvironmental
damage autonomous except on private property. In other words, thar@isinction
between damage to microbem macrobem and the environment, to thietlextelamage to
private microbem primarily affects those in possession of his agmwahile damage refers
to damage macrobem to the environment due consideration.

Since especially with respect to environmental damage macrobéherfdifferentiation is
suggested by the teaching, namely: on the one hand, pure ecologicaledamag
environmental damage other in general. Leite (2003, p. 95) presents plogict
damage considering that "the environment can have a narrow conception,ithedlétion

to the natural components of the ecosystem and not artificial aralutteritage. In this
range, environmental damage would mean pure ecological damageoéectign were
being made on some of the key components of the ecosystem. [...] Thgedaffiecting so
intense  nature of the goods themselves, in the strict sense.
Unlike the environmental damage can have a wider range (sensuTlaito)neans that
besides the pure ecological damage, there is another dimensioringeterthe broad



97

interests of the community, covering all components of the environmehiding cultural
heritage, protection of the environment and all its components (120G3 , p. 96a).
It was from ground for conceptual purposes, three different amplitudesvobnmental
damage. To illustrate this distinction well, use appropriateotesteigleder (2004, p
122/123.), When presented the following hypothesis: the environmental daesatienq
largely overlap always pure ecological damage as well asagano the individual,
because the two hypotheses , is being damaged adjacent diffusstinte maintaining
environmental quality. Therefore, an oil spill in the sea, causegmpollution and fish
kills because: a) Damage to individual fishermen who depend economicalighing
activity - due to the existence of several people connected the fatual situation,
configure homogeneous harm individual interests, in which the note rethaimglividual
- b) pure ecological damage, as the marine ecosystem repsthed in its essential
characteristics, and c¢) environmental damage widely, from the roenventel

5.2 POTENTIAL ENVIRONMENTAL INSURANCE

The approach proposed in this topic was to discuss the issued reda@nvironmental
insurance, designed to support the information and explanations, in orgeovide
adequate screening and management of environmental risks toutenaggsbusiness. No
thinking of environmental insurance in Brazil, currently neglectitegspecificities related
to the new institute civil liability, when applied to environmentasues.
Meets Finally, some observations.

Besides the typical function of the insurance contract, the prajectithe risks, valid for
different branches, with the guarantee element as the immealigect of the contract,
environmental insurance is emerging as an important tool for enwartamprotection.
Despite the fundamental principles focus on environmental issué iprévention and
precaution in the event that it was not possible to avoid degradatitie eintiironment,
efficient mechanisms must exist to enable the repair or adistorof environmental
damage. Here stands MILK (2007, p. 180) that "nothing adiantarianayti@eary and
preventive measures are responsible for any damage not required ity eath their
duties or answer for their actions. Therefore, (...) there is ed fog the State to articulate
a system that provides security to the community. "

To adapt to this reality, the Brazilian legal, environmentanée triple responsibility
system. Therefore, in addition to the criminal and administratisgoresibilities, causing
damage to the environment is liable, or is obliged to repair theaglaroaused to the
environment.
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Environmental responsibility, guided by the principle that the pollutes,pé&e putting the
relevant legislation, effective and has serious concerns about $ipenssbility of
programming that degrades the environment.

In this sense, the figures of liability under § 1 of article 14ak 6938/81, the possibility

of piercing the corporate veil, where the personification of society can hioagreasation

for damage to environmental quality ambient environment (Law 9.605/98, Article 4), or the
possibility of reversing the burden of proof in legal proceedaigsed at accountability
degrading agent, and the imposition of the obligation to repair the daemgyonment,
commonly performed through the interposition of Environmental Public @Gigilon.

Note that the legal system is taking shape in the sense thattltma#amage to the
environment, the damage and its effects should be repaired effectively
In this context, there is no doubt that the number of environmental igsuisato increase

the protection system and repair environmental damage.

Therefore, if the schedule degrading not have the financial me&osito its obligation 1o
this transgenerational macrobem relevance diffuse insurance agevexill ensure
restoration of environmental damage. However, from the point of vielWeofrtisteeship
system benefits the environment, has been developed EnvironmentatySeterras "any
person who hires hopes his heritage is not consumed in an actionnfiegem For
Moreover, the victims have the guarantee of repayment "(Trennepohl, 2008,.p. 99)
Another band that highlight "the insurance companies that have infloante adopticn
of environmental management practices" (Trennepohl, 2008, p. 99), in whiahsdoers
agree to assume certain coverage, you will not need to do demands aal.conthese
cases, the insured shall be obliged and faithfully comply with inra@erevent and
mitigate the negative impacts to the environment. In other weidsuld be adjusted to
adapt to the risks listed in the contract, duly stated in the paticiading as a condition of
maintaining the coverage, so that the alignment of business conalenaimonmental
standards required.

3 possibilities and effects of self-insurance for  environmentakks r
Self-insurance occurs when an organization (company) assumes k a itgedf.

In this case, there is obviously no risk transfer to an insurer lagefore, the occurrence

of an event, the costs are borne entirely by the tortfeasor.
However, this issue should be analyzed more deeply about the rdéasdins failure to
transfer, you can have several causes:
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a) When the severity of the damage and have a low probability afrence, allowing
them to be absorbed by the organization without any danger to thenesy. The smaill
working capital or reserves are sufficient to deal with the dantlat will not impact on
the solvency of the organization;

b) Lack of insurance coverage that will transfer risk. In tasecor if there is an emerging
market for insurance or risk not attractive to the insurer;

c) The notable lack of negligence penalty or loss of another order.

In the first two cases, the solution is risk management. Howdéwle probability is too
high or variable over time, or if gravity is high, lack of insuranogerage imposes the
need for risk management quality.

However, with the coverage and potential damage impact on its solvesgsance is the
best option considering that is inherent in the relationship betweenstived risk transfer
and insurance coverage in exchange for a small loss sheet, calimprenherefore, it is
not necessary to create reserves by the insured to addrepstémsial environmental
damage, a need that will be the insurance company that usemtest of average
frequency and severity of building these provisions.

In the third case, the absence of sanction, be it financial, is ofienotder to cause
discomfort to the agent causing the damage, the trend is not holdsugamnce.
Organizations with this profile are often run by people witteligmpathy forward and
benefits does not care about the environmental impacts to third. Ceuwnithieweak laws
that do not apply or even penalties for environmental aggressors or lggaksystem in
favor of the prohibition of the penalty in time, encourage continuingligesy)
complacency in a position where they are and have profit withA ipopulation that does
not care about the environment exacerbates this abandonment.

It is worth remembering that the arrangements for the provisiaesofurces for future
events and loads the results of the company.

If environmental damage occurs and the obligation to repair asergreéhe environmental
insurance can be activated and therefore the company that ¢hesgamage will not be
significantly impacted economically beyond any deductible and the amount of themprem
paid above. That is, a small part of their heritage was mhes¢ad of significantly more.
With this, we can say that when there is an obligation to pagraeronmental damage or
act to reduce their consequences, neglect threatens their solere part of their
reserves in avoidable costs. In a sense we can say thatgilgenee transforms reserves
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reserves.
When a company ignores environmental issues and the benefits morantitaer that
cares about environmental issues and, therefore, have spent with sagiéte in which
these companies are inserted becomes an accomplice of thiplprifaiot opposed to
such practices and also the second executioner, whose financial health cdebdgltas
imposition of the "environmental costs" that somehow affect your henefi
Therefore, we can classify the burden of self-insurance origeegl While the former
involves, for example, risk management and cost analysis is hurattéresimply does not
care about what may result from such negligence.

And in this case, the State has a fundamental role: the claadestricter laws, with
penalties that are challenged by time, there is much differexwe ... environmental
insurance depends on it.

4 ENVIRONMENTAL AND ITS IMPORTANCE FOR SUCCESS IN REN TAL AND
MAINTENANCE OF A LIABILITY INSURANCE POLICY ENVIRON MENT
The insurance segment called RC Environmental Risks (Suseq), kalown as
environmental liability insurance or just insurance environment igakgta type cof
insurance is still in early stage of development in the Beaawinarket, although it has
Brazil emerged in about 7 years ago. Undoubtedly the field of mapgirtunities for
insurers operating in this industry need to develop content on the subjectsimple
brochures containing commercial general explanations for diss@mginassurance
techniques recommended for the construction and maintenance of a healttst, is
being done. Therefore, the following reports will contribute to trsdtdf possibilities
outlined above, focused on the definition of operational and environmentaltsagipaic
demonstrate the reasons why these aspects are importarttiokitd of insurance
underwriting for both the client and the agent and the insurer.

4.1 OPERATING ENVIRONMENT

Although each operational activity has, by its specific aspecertain other major
environmental, we list some of these issues that are common @neon@gnd that, in turn,
are also essential for the analysis of risks in the undergiitirsiness insurers. That said,
this article is subject to three environmental aspects ofatperso that we can analyze
inadvertently exhausting task, important relationships within the umiiegyvprocess,
acceptance and negotiation of settlement of claims that comiesdEnvironmental
Liability Insurance ( Environmental Security). The themes dhe Environmental
Management of Industrial Solid Waste Licensing and potentially ufood.
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4.2 THE IMPORTANCE OF ENVIRONMENTAL ANALYSIS OF LICENS ES
underwriting ENVIRONMENTAL RESPONSIBILITY

Why apply and analyze, for example, the Environmental Operatingndee
There are some very important issues in the environmental licegmgingss is extremely
valuable for risk analysis in insurance underwriting environmemésponsibility.
The first is a matter of subscription Insurer less technol@l and to assess the legal
compliance of your business prospects in the Brazilian environmeggislation. It is
intuitive that one of the important criteria for the mandatory wevad a particular
industrial operation to recruit environmental insurance is the egistef a valid license
and operating environment existing at the time of the risk analysis.

You can not assume that this premise may occur without any psoigréhe negotiations
between the insured and the insurer potential, as the insurer mustcuwirsd, holding an
industrial operation that does not enforce a legal requirement, csubgect to
environmental licensing, but not shaped as required by law.

The existence of an environmental permit expired and not renewed, thdexsployer to

show that it took all reasonable measures within a time toniequest your new licerise
legally operating environment and identified that the delay isvated strictly by any

delay in the analyzes the process of renewal of the body respdiusitie environmertt,

which is a warning to the insurer that the management of envirdahmssues and the
potential client has weaknesses that this type of behavior caradversely affect your
ability to manage other aspects environmental important to havpotkatial to cause

damage to the environment if handled improperly and others.

Overdue step of verifying the legality of the company frompbiat of view of Brazilian
environmental legislation, environmental license of operation provigesm@ortant
service to the subscriber by the Insurer provides environmectahital information that
is useful, no doubt, to proper understanding of risks associated withplogation of the
environment.

Taking as an example the model of the exploitation of the environcuemently exists in
the State of S&o Paulo can realize the crucial data fomeéslsurement. Some of the data
and its relationship with the importance of subscription risks atedliin the following
table
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the
Operating

Technical information containec in
Environmental Environmental
License

Cuenca is located in the industrial unif

subscription Object

that ca
risk in

Examples of relationships
contribute to the analysis
underwriting

of

A. Important information, among other
reasons, for analysis around the plant i
evaluate the environmental goods (watt
bodies, permanent preservation areag
Area Environmental Protection, Area
Water source protection, protected area:
etc) are present in th§
and the degree ¢«

mangroves,
environment

vulnerability of the operation on the
occurrence of pollution events that ca
overcome the physical boundaries of th

property and environmental damage t«

the products concerned. This analysi
contributes, for example, suitable fo

measuring and pricing risk when offered
coverage that aims to support this type of
exposure.

B. Important information, among other

reasons, for the analysis of the unit i

industrial environments to assess whaj
type of population occupation / industrial

properties / commercial exist in the loca
surrounding risk analysis. This analysi:

contributes, for example, pricing is risk

when offered coverage that aims

support this type of exposure
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Hours of operation in industrial analysis J| A. Important information, among othpr
reasons, to assess whether the plant is kept
in operation during the night. If this

pollution that exceed the idal
boundaries of the property will likely cauge
a greater chance of injury or propejty
damage to third parties, since, in gengyal,
all afternoon residents are in their horgles
rest period

The technical requirements imposed b A. Such information, for example, can lgad
the environmental agency of the to environmental aspect predetermirjed
operation could be developed to mitigaid subscriber may need to be more carefjlly
and / or prevent the risk of harm to thell €valuated others

environment _e

Below is an example of a technidal
condition of an operating pernjt
withdrawal of the environment it
supports this argume
"Operate and maintain appropriate sysigms
for monitoring air pollution (fabric filter)
installed at the factory, so that they arqlas
efficient capture and storage of pollutantg}"
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Table 01 - Information on the operating license of the environmedt i@ role in
underwriting

Means this issue, the importance of the request, the insurer, thenenental permit to
operate a plant in the underwriting process for Environmental Respibynsibi
It is also clear how much that is beneficial to the custoaeeiii clearly contributes to a
correct identification of the environmental aspects of the operatmtrilsutes to a good
and fair price, and ultimately, enables the design of policy, indudaverage offered, is
fully aligned with the reality of the risk of the customer, maksure you are hiring a
policy that reflects, in terms of financial protection, its alctaaposure, including
facilitating future negotiations for setting claims.

So, when the insurer requests, with the support of the insurance ayehhgsoperating
environmental license, the customer benefits because it is egidleatcthe application
process will be well supported and will result in a budgeseartion aligned with client
interests.

In addition to the aforementioned fundamental contributions, the EnvironnRartaltting
legally established a relationship with the Environmental Liabilityurance. In what
sense? This relationship is evident in the National Solid Wd&d#R) (Federal Law
12.305/10 / / Decree 7.404/10), specifically in Article 40 of the Law Aridle 67 of
Regulation. These devices are awaiting operational details te tmwugh, a priori, to a
resolution of CNSP (National Private Insurance Council). When alsgebring additional
subscription Environmental Liability Insurance with the environmeitahsing process.

4.3 Why insurance underwriting and environmental needs must consider rtienda
capacity of potentially polluting industrial solid waste?

In general, industrial solid waste management is developed i $mportant steps,
namely: identification of the stages of the industrial procegzoresible for the generation
of industrial solid waste, waste characterization, types okgmmeg, temporary storage
vegetable waste transportation, industrial purpose solid / disposalchf wgaste and
strategies for reducing waste generation, reuse, and ats@lare ways to mitigate risks
when your destination / disposal. Each of these steps has itsamgofor the culmination
of a subscription right for the client and the insurer.

A prime example is the universe of subscriber data, sent ifgitgctcustomers and / or
collected directly inspections on the location of the temporarygaoasea of hazardous
waste and their vulnerability to flooding, for example. Only a tegtasubscription,
understanding customer and technical support can also be properlytevhisi@spect of
risk. Areas of temporary waste storage, located near rivargxtomple, are the classic
example for raising these types of exposures. The information at@tethere is a
temporary storage area on the ground and that this area is buripermeable soil can be
seen only the tip of the ‘“iceberg" in the risk analysis pmces
Ignorance, for example, the flow rate of the water body invitiaity of existing focus
area of the risks associated with environmental pollution and envirorntdamege, it
shows a little rough. This aspect, along with another set, cleanlyand should influence
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the structure of politics, since the design of the franchise, thresiglassessment, leading
to the regulation of a possible accident. If the client is notewhthe flooding regime, is
likely to also lack control measures associated risks.

Therefore, the areas of hazardous waste can be easily "waghéatiding associated with
heavy rainfall and, before that, we have the concrete risk roh @ the environment,
affecting aquatic fauna, flora, sediments, water and finally tket risk involved
environmental damage specific dimensions reflecting physical daraadeproperty
damage to third parties and, to meet the financial costs dekateenvironmental
remediation, recovery of fauna and flora, defense spending, among patbs&bilities
coverage widely supported by environmental insurance.

The client runs the risk of not getting even the scope to includevdete management” in
politics. Or, if there is a negotiation, fatally technical candsg (premiums, deductibles,
sub, etc) will be less extensive than the full potential of arr@mwiental insurance clauses
usually offer.

Another aspect that is worth our reflection exercise that involves another typlk thfat is
connected to the construction site of a temporary storage @rélaefwaste, which is the
future potential for environmental damage, created cascading and tuejyteogressive
and effects (damage) that occur over time.

It is a fact that the area of concentration of the waste pstential source of pollution
loads. The areas near bodies of water are generally areas twbegroundwater level can
occur near the surface and the contaminants, by percolating poitajgor example, may
negatively impact the quality of water when they reach theaatlizone or water table.
The greater the distance between the pollution loads structuremghdhesa
environmentally sensitive areas, less risk of future events atated environmental
damage caused by any infiltrate gradually into waste areas.

Finally, the insurer, after analyzing this aspect (thatsgoe other things as well) and
verify that there are sufficient conditions for the adminigirato take the risk under
control, despite having the power to decide not to accept the rislQdadlthe opportunity
to explain to the tenderer which has opportunities for improvemeheimanagement of
industrial solid waste until it can or should be taken.

First, the insurer will be busy in full by the tenderer, as loa shown that exposures are
created due to the poor management of industrial solid waste and how these riglect:an a
the environmental quality of the site, its surroundings and also #ffeéinancial health of
the company in case of any unexpected and unforeseen event occurs.

The insurer may also help the applicant to find the best technidakpao implement a
proper and safe management of hazardous industrial waste, accesseml,gtheir
networks of contacts with experts in environmental operations.

5 EFFECTIVENESS OF ENVIRONMENTAL INSURANCE AS AN INS TRUMENT
OF ECONOMIC ENVIRONMENT PROTECTION
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5.1 INTRODUCTION

Article 9 of Law 6938 of 1981 points, the environmental insurance as dhe e€onomic
instruments used for the implementation of the National EnvironmeRMAPIn Brazil,
contributing to the achievement of its objectives, including the praisen and restoration
of environmental resources and taxation, the polluter and predatogbtigation to
recover and / or any damage.

The concept that insurance can be used as collateral for enemtaimisks are not limited
to Brazil. The European Directive 35 of 2004 also mentions financaigty insurance
for operators of certain occupational segments assume environmaiilél linherent in
the operations they perform.

Despite the recognition of environmental insurance as an econastrigment exist a few
years ago, the insurance contracts of this type in Brazillmeggn to take hold after 2011
when the Superintendency of Private Insurance - SUSEP creatggkttic branch of the
risks of environmental responsibility. Since then, some insurers began rtwore actively
in this segment, offering new terms of engagement and incréasarance coverage.
The objective is to analyze the main aspects related to insutantacts covering risks
that contribute to environmental insurance actually act as ekeetionomic instrument in
accordance with the NEP.

5.2 ECONOMIC SECURITY ENVIRONMENT AS A TOOL

The use of insurance as a tool of economic PNMA is only viabldaga environment in
which environmental damage is repaired, the burden is really aege3svo important
principles of environmental law, enshrined in law and public policy forBhreilian
corroborate this factor: the principle of full compensation and the polbstys principle.
The principle of full compensation is based on the obligation to make full reparatitwe: for
damage caused to the environment, regardless of any crimingiosardt is based on
Article 225 § 3 of the Federal Constitution and Article 14 § 1 of Law @938l that are
respectively:

The conduct and activities harmful to the environment shall sublfectoffenders,
individuals and corporations, criminal and administrative penaltiesidiega of repairing
the damage.

Without prejudice to the penalties provided in this article, the poléiteuld, regardless of
fault, to compensate or repair damage to the environment and third péitieted by their
activities.

The polluter pays principle, the cause of environmental damage atgoahould bear the
cost of repairs to the burden resulting from its operations, callgatine externalities in
environmental economics, not vested in the company not involved benefts poltuter.
This principle is based on Article 225 § 3 of the Federal Constitutind, Article 4,
Section VII of the 6938 Act 81, which reads as follows:
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The national political environment will focus ...) VI-taxation, polluteomd the predator of
the obligation to recover and / or any damage caused and thecosgrilsution to the use
of environmental resources for economic purposes. "

According Milaré (2005), the polluter pays based on redistributive ioocBhvironmental
Law and is based on the economic theory that social external tt@étaccompany the
production process must be internalized, operators, ie must takerteaccount when
making production costs and therefore taking.

Through the application of the two principles above will be proper acdulityteof
polluters and the requirement that those who promote the repair obraneintal damage
and, therefore, will have to have the financial resources for this pmurpos
However, depending on the severity or extent of the damage, the meosiged in the
repair exceeds the financial capacity of the head, makingetsitie. In this context, the
insurance policy of environmental pollution can act as an exceélentrce for the repair
of the affected area and guarantee the protection of the enviroamgmompensate the
injured party for the same event.

Insurance risk of contamination is not limited to small businefsEguse when it comes
to environmental impacts, the volumes of the damage can reach anticamntsould
compromise the ability to meet the commitments of the compamatshave a capacity
high economic.

The instrument can be a viable alternative for the managememvwbremental costs,
including in activities that have the potential of medium and low pohutiecause these
activities is the risk of occurrence of a pollution event. Thergfoten you purchase a
policy, the company pays the insurance premium for the period speddi@ particular
expense, short walks, to replace the uncertain possibility of afagsscertain value, and
may affect your financial health.

5.3 Characteristics Safe Environment

For sure it really works as economic instrument under NEPjntgsrtant to hire security
coverage they offer major environmental risks that the activityesgmts.
For example, the sudden pollution coverage, given the policies of Geradridity - RCG,
ensuring only caused property damage and bodily discharge or refegaskutants that
begins and ends within 72 hours and only for deposits or equipment latateorion the
soil surface and the water is limited to damage and / or body.

Such coverage is very limited since much of the environmental damggeater than two
hours and 72 are below the ground level. Moreover, for the effegttection of the
environment, compensation for damage required by national law ismi&d to property
damages and should extend to damage to natural resources.
The coverage under specific policies covering risks of contammads classified SUSIEP
environmental liability risk, and provide adequate safeguards to broadeorementel
risks that the company is subject.
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Besides the sudden pollution coverage, there is no guarantee gradutibrpaticluding
damage to natural resources, the essential purpose of coverguaicy &f contamination
and / or pollution.

Since there are no physical boundaries or limits on the extent of environmentabpolbut
plume of contamination at the site can start the insured anaddetxtehird party sites, there
iS no option to contract coverage for property damage occurring in lpoldsyrs and third
parties such as cleaning costs at these places, so thabrayninants can be removed.
Considering that there are differences between products and iemgertd coverage
provided by an insurance company and another, or even different caonmsitthe same
insurance coverage, it is important to know the conditions of the insuctencges and
collateral coverage that each deals The main risks confgotitem with the company, in
particular, presents.

Of course, the premium charged is always observed in decidingpetat will hire, but
the cost of insurance should not be considered in isolation and / or hale ia the
decision. In addition to factors that directly affect the awara, f#anchise, and mandatory
participation of the insured limits, you should make a careful asadyshe risks excluded
in the policy. Sometimes you pay more for the coverage is not necessdryrarat to hire
a coverage that is very important for the activity.

However, when it comes to roofing repair the damage, it is irmpbthat the available
clauses clearly what types of repairs that are safetygtion. By law, compensation for
environmental damage necessarily imply that it will make"tbeovery" or "restoration”
of the affected area, respectively defined by Clause XllI>dM of Article 2 of Law 9.
985, 2000, such as:

Recovery: recovery of an ecosystem or a wild population degradeshdegraded
condition, which may be different from their original state;
Restoration: the return of an ecosystem or a wild population gradcsast to its original
state;

Due to the lack of availability of technology or cost very highaidisproportionate cost of
remediation in relation to the results obtained in some cases ahtoation is impossible
to reach the previous state and therefore make the recovery aopéete, will produce
only what the law called restoration.

As presented above, the principle of compensation, the person responsibtiepsbodte
full compensation for the damage, which is not achieved only withesteration of the
area. So, having been taken all reasonable steps to repair the enmiadrdamage at the
site by restoring natural and remain negative impacts, the head can be setatgmomote
other compensation provided by law: ecological compensation and fiheoiipensation.
The ecological compensation is the replacement of a well-wha$h ot damaged and
restored to its previous state, second, or performing the equivalerdtiohs.
Economic compensation occurs through the compensation of a sum of moneyltinder
may be through the assignment of value to a fund managed ldeeaFer State Councils
Board involving prosecutors and community representatives, as reqyiredidle 13 of
Law 7347 of 1985, or the support implementation and maintenance of the conservation unit



109

complete set of protection under Article 36 of Law 9985 of 2000. There igal
provision in relation to the environmental assessment method to beoudetétmine the
amount to be compensated.

The insurance for the risks of environmental pollution should be cheart @ahe type of
repair to be guarantor. Coverage is limited to the restoratidheoénvironment? There
ecological compensation coverage? And, if the insured is sentencegaio the damage
by monetary compensation coverage agree?

This information is essential if the insured becomes awareh@fptotection that is
acquiring the insurance contract and the insurer knows exactlythdiaexposure, since
having an operation that is sustained over the long term, you must perfisknanalysis
and pricing based on these factors.

54 Why the insurance environment is not an incentive to pollute?

The fact that environmental insurance provide a guarantee forpghie of damage may
lead some to conclude mistakenly that instead of reducing pollution, insuranaeasiing

its probability of occurrence of the insured, be sure to inveptamentive measures and
control, knowing they will be supported in a contamination event.
However, this reasoning does not proceed for the following reasons:

1) Insurance companies underwrite risks for acceptance - the gtibscis the decision
process by which insurers select the risks that provide cover dmtk dbe terms,
conditions and the premium to be charged for acceptance.
In this analysis we consider the numerous risks inherent to theethgs well as the
management and controls used to minimize them. The more the insured inve
prevention and improvement of its environmental management systerowdrethe cost

of your insurance.

Furthermore, when the insured risk is managed well, can choose tooogmilsory
deductibles or higher stakes, as it believes that the faetess frequent and less severe,
significantly reducing the insurance premium.

Note that the insurance only covers uncertain future events or veegatvironmental
impacts have not known under the policy. The history of the insureddstaiskefine the
percentage and the minimum value of the reporting obligation and to isstain:
conditions for the acceptance of risk.

A good technique is essential for the subscription, in any waynsleer assumes certain
risks or risks with a high probability of contamination events.

Whereas the vast majority of accidents risks of environmentaitiool have high severity
and long latency, ie time delay between the event triggering andestation or discovery
actual damage, there's no room for amateurism in this subseriptorm.
For operation of the insurer is sustainable and has the abilitsty all claims and achieve
positive results in the long term, the subscription must necesdsrilpased on solid
information and be conducted by professionals with extensive knowledge area to he
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measured potential risks and make an assessment based on techitéca. c
2) Imposing restrictions - an insurance contract does not retleweinsured of its
obligations to maintain the high level of maintenance and upkeep dhthities and
equipment, as well as effective management of risk. Instead, sugatmnls may be
contained in detail in the text of the policy as necessary condif@nsctivation.
Therefore, only the insured to fulfill their obligations in redatito the prevention of
environmental pollution events, legal requirements and other determinafipaditics is
to make the protection of workers insurance.

3) Select Risk - As already mentioned, the conditions currgnélgited in Brazil in the
policies of environmental pollution are very large relative to twpes of coverage. For
insurers continue to operate to provide such guarantees maintendneegyobd results in
the long term is essential to ensure all risks carefully select thoseillia accepted in its
portfolio.

Several bills have been submitted to mandatory environmental insunanBeazil,
however, if this were to materialize, it would be impossible ifsurers to maintain
coverage of today always complex, because not all businessethmeeteria minimum
risk management required to purchase insurance.

To Pulido (2005) compulsory insurance would make the insurance marketvebivedy
positioned, creating a reduced coverage or even symbolic so ontgnid atspecific legal
requirement, but no insurer is required to any Insurance in Brazihe. fossible
requirement might encourage the abandonment of preventive measureynexpected
or required, which increases the risk considerably.

So, not only by hiring mandatory environmental insurance can perform rprigbe
selection and coverage consistent with the specific grant of enverdahdamage that can
be caused by each insured.

5.5 Conclusion

For the environmental risk insurance actually act as effectomognic instrument
according to the NEP is necessary that the polluter is regp®ress accurately and
precisely as the guiding principles of total compensation and the golpays.
The coverage provided must match the principal risks of contaminatitire afompany
due to the activities carried out by it and the insurance condittamddsclearly indicate
the type of remediation that are compatible with the policy pot.
The subscription is carried out in a technical, imposing restricoongsk management
and risk factors are extremely relevant selection for emmpboy insurance as a tool for
preventing environmental damage.
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CIVIL LIABILITY - ENVIRONMENTAL DAMAGE

ENVIRONMENTAL DAMAGE

. Concept

e) Environmental Damage: The name to any loss, diminution, or nmgaii significant
detriment to the environment or inferred one or more of its components;
Civil-Environmental Damage Indirect-Concept. Environmental Damagded@iok -
Direct-Concept

The law does not distinguish between direct and indirect, is answeredall:
Article 3. - Without prejudice to the penalties provided by law,oaeywho willfully
negligent or harmful to the environment, is obliged to repair it madlie at your expense,

if it is possible, and compensate him in accordance with law.

Article 51. - Whoever willfully negligent or environmental harmlwdspond the same in
accordance with this law.

. Characteristics of environmental damage

The law does not provide the features that the damage will beomé ef the same
assumptions:

Article 52. - Is presumed legally the responsibility of thehautof the environmental
damage, if any violation of the standards of environmental qualitissen standards,
plans of prevention or decontamination, to special regulations forroenventel
emergency or the rules on protection, conservation or environmental \Giiser
established by this law or other laws or regulations.
However, there will only rise to compensation in the event, if aemedcausal relationship
between the breach and the damage.

. Legal Framework
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Law 19300, and the regulations

. Commented Jurisprudence

In Chile there is not, because the newly settled Environmental Courts in March 2013

ENVIRONMENTAL DAMAGE LIABILITY

. Strict liability regime

In Chile the regime is subjective Responsikility

See Article 3 transcript.

Liability regime applicable to the Environmental Law Collective

It basically consists of an action governed by Rule 53. - Prodervadonmental damage,
action is granted for the repair of the damaged environment, whichndbgsevent the
exercise of ordinary compensatory action by the directly -ctdte
No such action to obtain compensation for the damaged environment whottzrime
damage when successfully implemented a repair plan approved Bypleentendency of
the Environment.

Article 54. - The holders of environmental action mentioned in the preaitiate, and for
the sole purpose of obtaining compensation for environmental damage, woatiggal
persons, public or private, who have suffered the loss or damage, miitnesipaby the
events in their respective districts, and the State, through tdte Befense Council.
Inferred demand by one of the owners mentioned, may be brought nohéngvahich is
without prejudice to its right to intervene as third parties. Foptlhrposes of Article 23 of
the Civil Procedure Code, it is presumed that the municipalitiesttendtate have an
interest in the outcome of the current trial.

Any person may request the municipality within which to developvides that cause
environmental damage to it, on its behalf and on the basis of the thebrithe applicant
must provide, deduct the respective environmental action. The demand iarttogpality

within 45 days, and if no solution can do, within the same term isdeeision based that
notify the applicant by registered letter. The lack of dejivdrthe municipality in the term
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indicated the will jointly liable for the damages thereby inthe fact reported to the
plaintiff.

Article 55. - When those responsible for emission sources subj@cevention plans or
decontamination, or special regulations for emergency situationpphsable, show that
they be giving full and complete effect to the obligations undeh glans or regulations,
fit only ordinary action for damages lodged by the person concernkgsuhe damage
comes from causes not covered by the respective plan, in whighheaprovisions of the
preceding article.

Scope of recomposition. Comparison Recomposition environmental damage and
compensation for civil damages.

Born of different legal actions, the recomposition: From action Art5qagr of reparation
is governed by the Civil Code regulating general, 1857.

. Security and Environmental Restoration Fund

Is governed by rules and (insurance) and the law (the fund that expenapractice.
Article 66. - The Ministry of Environment will be responsible formaging a hedge fund
Environmental, whose purpose will be fully or partially finance pmtsjeor activities
designed to protect or restore the environment, sustainable developmsetyatien cf
nature and the conservation of environmental heritage
Article 68. - The Environmental Protection Fund shall consist of:

a) Inheritances, legacies and donations, whatever its origin. In $heotaonations, they
are exempt from process of insinuation;

b) Resources allocated for this purpose in the Budget Law of the Nation;

c) Funds allocated to it in other laws, and d) any other contributbom public or private,
national or foreign, in whatever capacity.

Risky activities that must take out insurance for EnvironmeriaEmage
None in particular, the only distinction made in Art 67 is by no amotiiptojects by type
of activity to
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Article 67. - Projects or activities referred to in the pding article, an amount not to
exceed five hundred equivalent to UF, will be selected by the t8gcréor the
Environment, as general bases defined purpose.

When projects or activities exceed the amount specified, thetisel@rocess should be
carried out through public tender and subject to the general rulgsned in the previous
paragraph, having heard the Advisory Council referred to the fourdgnagh of Title
Final.

. Environmental Damage and State Responsibility. Rules of StaoR®bility towards
the environment

Article 64. - The permanent control of compliance and conditions on 8ig dwhich
have been approved or accepted Studies and Environmental Impacte8tajameasures
and instruments that establish Prevention Plans and decontamination ity qual
emission standards, as well as management plans establishedawtlais applicable, will
be made by the Superintendency of the Environment in accordance ts \stadéd by the
law. Law 20,417

FIRST Item No. 59
D.O. 26/01/2010

Article 65. - Notwithstanding the provisions of the second paragraphtmieAb of Law
No. 18.695, Organic Constitutional Municipalities, and other legislation, cipatities
will receive the complaints made by the citizens for bred@neironmental standards and
shall notify the Superintendent of the Environment to give them this yew 20,417
The municipality shall require the Superintendent of Article HIFERvironment No. 60
for further information on the procedure given aa) termination. Cagigkis and the
report will be sent to OJ 26.01.2010 the respective Regional Minls&e@etariat of
Environment. With the merit of the report, or in the absence of it within thirty, tlaysity
will  put the background knowledge of the Ministry of Environment
Environment.

. State agencies responsible for ensuring Environment

Article 69. - Create the Ministry of Environment, as a S&eretariat to work with the
President in the design and implementation of policies, plans andap®gon the
environment, as well as the protection and conservation of biodiversityeaedvable
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natural resources and water resources, promoting sustainable devd|apeéntegrity of
environmental policy and regulation

This ministry was created in 2008
. Commented Jurisprudence

There are to date.



118

CHAPTER IV

REPUBLIC OF PERU

Miryam Aragon Espejo

AIDA Peru




119

LIABILITY FOR DAMAGE TO THE ENVIRONMENT
INTRODUCTION:

In recent decades, the man driven to some extent by environmermistedisthat have
manifested in marine pollution, the extinction of animal and plantiespepredation of
forest that has been warming the earth's atmosphere and shangeng climate, torrential
rains, overflows, floods, crop failures, disease, pests etc., has bewesne that their
interventions can influence the future of Earth and humanity. Thiscoaeept is linked to
a recognition and appreciation of our planet, originated in the Hattaday you can see
the earth in space, like a solitary island in which we live ahitlwwe can not escape, a
unique and beautiful island in the solar system in which it is possible that human lfe can
developed. Costs that environmental degradation has on humanity, canibehelshort
and long term and are manifested primarily as health conditions, progu@nc
recreational values.

This situation has led to the emergence of new trends in the figddaifliability of those
who as a result of the production, use polluting technologies, underminieguinenment
and thereby impairing the right of the community, which is gaced ownership of a
diffuse interest. However, if we recognize the existence diffase interest, it is also
necessary to determine the existence of diffuse responsiloiitysponding to all operators
that contribute to the development of productive activities to pollutiahesmvironmental
stresses. Where several tortfeasors is not easy to detehaiegtent of their participation
in the production of damage, so also indispensable legal standing pasdge&sors, in
defense of their participation.

Although first impressions may seem unfair to impose this passi@arity community
should be analyzed that this is a way of protecting the intesésit®se affected, they do
not have at their disposal to identify technical resources among, ritenreal or most
important tortfeasor. In this sense the law has chosen to ptiogeiciterests of the majority
at the expense of transient interests of a minority who bemefidially from the exercise
of an activity that causes or may cause harm to a community.
Also, together with severally liable to cause environmental danthgemodern legal
systems have been incorporated as a compulsory guarantee of acmeplithe
establishment of a security deposit or an insurance policy covenuigliability for
damage to ambient environment, it produces significant benefits forthetinsured and
for the diffuse interest holder is protected, the latter ensuhag the damage will be
repaired (insofar as possible) and transferred to the insspangble risk expense for this
asset that would take him only the consequences of their actions.
Being multiforme pollution phenomenon that occurs in many differemhdprcan be
defined as the destruction or the attack on the physical intefiitying organisms or inert
substances, caused by external agents transmitted by ar,on&oil; since this view, not
only contaminate soil or degrade, also contaminated by pouring liquicss gad all that
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causes damage to anything tangible animal, vegetable or mereniabnment, and it is
when it comes to degradations visible, durable and irreversibtiyuédble to an entity
with its conduct produces some form of pollution or environmental degradatfoah
generates liability in such entity or agent thereof, and regpbitysarising forces the agent
to answer for damage, it may consist of economic repair or reegotisn of the affected
environment. To produce civil liability for environmental damage, mustssecily exist
environmental damage, an agent that causes responsible with theirobehatithis is
irrelevant whether or not he wanted to cause damage, or know howerdasghis
behavior, it suffices that such conduct has caused, which would be &sseasitablish the
time of such conduct as a crime. We then noted that civil lipkfitit environmental
damage is objective.

The theory of liability arising as a result of the reviewntrened above and is based on the
social and economic reality that inspires. This doctrine, alsedcabk theory ignores the
culpability of the agent but rather the result of drift matdy&havior, ie the damage. The
obligation to indemnify only requires the existence of an injury tohempfor the conduct
of the author. It's called risk doctrine, because the absence qf theilobligation to
indemnify is based on the idea that any person conducting anyactedtes a risk of harm
to others, if that risk materializes harming another logichbaver created it should
compensate the injured person, whether or not guilty of the accaehthat this is caused
by the risk created and not by the specific act that causes it.

In Peru, the General Environmental Law, Law No. 28,611 is the regufaéongwork for

the sustainable management of the environment and adequate. Containsilbasand

guidelines to ensure effective environmental management and to dres@apeetcise of the
right to a healthy and balanced environment.

This Act provides that the National Environmental Policy is the dfeguidelines,
objectives, strategies, goals, programs and instruments of publich wghiotended to
define and guide the actions of the national government agencies, regjioniacal, and
private sector and civil society, on the environment. This part oftdwedard must be
agreed-with Supreme Decree 012-2009 begin_of the skype highlighting 012-2009
end_of the skype_highlighting - MINAM by approving the National Environalent
Policy, in its Article 2, the Ministry of Environment responsiblevalepment,
management, supervision and enforcement.

Also, due to the reformulation of environmental institutions and thetieneaf the
Ministry of Environment (MINAM), Legislative Decree No. 1013, isarbed the National
Environment Council (CONAM), becoming the new National Environmentdihdéyity. In
Article 7 provides that the MINAM is responsible for directthg National Environmental
Management System, which is concordant with the mandate ofeAt#dc® of the General
Environmental Law which also indicates:



121

The National Environmental Management System is established oba#iie of stare
institutions, bodies and offices of various ministries, decentraliseérnment agencies
and public institutions at national, regional and local powers and funet@msised on the
environment and natural resources; well as Regional and Loca&n®ystf Environmental
Management, with the participation of the private sector and csatiety.

As General Environmental Law states in Article 57 °, the proviseeisby MINAM
sectoral in scope, subject to the specific functions by sectottadrities, regional and local
authorities. That is, the MINAM proposed environmental regulationssti@ild be noted
and it is the duty of each sector adapt their procedures and regsilgt this point, it
must be remembered that at the sectoral level implementatidnthe provision of
resources to develop and implement the Environmental Management Systemes
Sector in Sector highest authority, which is responsible:

1. Ministry of Agriculture:

General Directorate of  Agricultural Environmental Affairs (BEA)
Legal basis: Article 5 Title 1l Regulation of Environmentabihhgement approved the
agricultural sector through Supreme Decree No. 019-2012-AG

2. Ministry of Production:

MSE and Industry
General Directorate of Environmental Affairs

Legal basis: Article 112 ° and 113 ° Rules of Organization and Functions of the Wafistr
Production.

Fisheries:

General Directorate of Mining and Fish Production for direct humaswuoption Legal
Base: Article 63 and 64 ° Rules of Organization and Functions of tinésti of
Production.

3. Ministry of Transport and Communicaticns:

General Directorate for Environmental Partner
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Legal basis: Article 73 and 74 Rules of Organization and FunctionseoMtnistry of
Transport and Communications approved by Supreme Decree No. 021-2007
begin_of the_skype highlighting 021-2007 end_of the_skype highlighting - MTC

4. Ministry of Housing, Construction and Sanitation:
Housing:
National Housing

Legal basis: Article 27 k) Rules of Organization and FunctiorieeoMinistry of Housing,
Building and Housing approved by Supreme Decree No. 002-2002-HOUSING

Urbanism:
National Directorate of Planning

Legal basis: Article 28 h) Rules of Organization and FunctioiseoMinistry of Housing,
Building and Housing approved by Supreme Decree No. 002-2002-HOUSING

Constructiort:

National Construction
Legal basis: Article 31 ° h) Rules of Organization and Functionsh@fMinistry of
Housing, Building and Housing approved by Supreme Decree No. 002-2002-HOUSING

Sanitation:
National Sanitation

Legal basis: Article 32 j) Rules of Organization and Functionb@Ministry of Housing,
Building and Housing approved by Supreme Decree No. 002-2002-HOUSING
5. Ministry of Foreign Trade and Tourism:

National Tourism

Legal basis: Article 63 ° and 64 ° Rules of Organization and Functiothe dMinistry of
Foreign Trade and Tourism approved by Supreme Decree No. 005-2002-MINRCET

6. Ministry of Energy and Mines:

Energy:
Directorate General for Energy Environmental Affairs — DGAAE
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Legal basis: Article 90 ° and 91 ° f) Rules of Organization and Funabioime Ministry of
Energy and Mines approved by Supreme Decree No. 031-2007-EM

Mines:
General Directorate of Mining Environmental Affairs

Legal basis: Article 106 ° and 107 ° g) Rules of Organization and Functions of theriini
of Energy and Mines approved by Supreme Decree No. 031-2007-EM

7. Ministry of Health:
Environmental Health Directorate — DIGESA

Legal basis: Article 48 ° a) and d) Rules of Organization amgtttons of the Ministry of
Energy and Mines approved by Supreme Decree No. 023-2005-SA

The General Environmental Law, in Articles 16 °, 17 ° and 18 ° describes t
environmental management tools such as environmental land managemeahneentel
impact assessment, closure plans, contingency plans, environment&latienifand others
that aim implementation of environmental policy.

In this framework, the National Environmental Impact AssessmdtiA(Brticle 24 °) is

one that monitors all activity likely to cause significant envirental impacts of character.
Through Law No. 27446 develops SEIA policy framework and, through Sufecree

No. 019-2009-MINAM, adopted its regulations in section 8 describes thednsaf each
National Competent Authority Sector, ie the addresses listed above.

The regulations of the National System of Environmental Impac¢s&ssent is the first
step in preserving the environment because, as stated in Articte the preservation,
prevention of negative environmental impacts. Furthermore, prior to estalling any
investment project as articles 15 °, 16 °, 17 °, 22 ° is indicated.

Also to facilitate access to information on the activities sl the SEIA was approved
the first update of the Inclusion List of Investment Proj#atsugh Ministerial Resolution
No. 157-2011-MINAM, and was brought to the competent authority issue tifecagon,

distinguishing  between regional governments and local governments

Furthermore, within the provisions of the General Environmental Lawgduoition to
providing in its Preliminary Title Principle of Prevention (AkticVl), the Precautionary
(Article VII), the Environmental Liability (Article 1X)jn paragraph on the liability regime
for environmental damage, the guarantees in Article 148 ° points:

148.1 In the case of environmentally hazardous or dangerous actititeessectoral
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competent authority may, at the proposal of the National Environm@&uithlority, a
warranty that covers the compensation for environmental damage couldt. res

148.2 Environmental Investment commitments are guaranteed to coveroste of
rehabilitation measures for the periods of closing, post-closing, wdimgji guarantees in
favor of the competent authority, by one or more of the methodse@ferin Law of the
Financial and Insurance Systems and Organic Superintendencykih@and Insurance
or others established by law on the subject. Completed rehatbilitatieasures, the
competent authority must, under responsibility, to the release ofgtizantees.

That is, to be proposed by the MINAM, sectoral environmental authowty require a
guarantee scheme to cover the damage to the environmentpéctrdse guarantees that
are defined in Law No. 26702, Law of the Financial System e8ysif Insurance and of
the Superintendence of Banking and Insurance are bank security natslance policies

or surety insurance policies Liability and trusts that carcdesidered a guarantee. The
procedure and requirements that each evaluator by sector of ecomdivity requires
applicants for a license or permit to carry out a certain ecanantivity, are set by the
regulations approved by the competent authorities of each sector.

To illustrate the context we can observe the regulations in thisttial Resolution No.
515-2006-MEM-DM Regulation adopted to evaluate and accept the Trusti®h*'fo
secure compliance with the Mine Closure Plan, which can granbgninvestor also holds

a forestry investment. This regulation, states in Article 3 tte proposed trust must be
submitted by the holder of mining during the evaluation procedure Cld3lare or
amendment, having the minimum value of forest investment reaching3.900, 000. -

and the trust can not be established by a value greater than 5h@oamhdunt of security
required and should the holder of the investment cover the other 50% with other
guarantees.

Another example of margin requirements is found in the ground transported
hazardous materials and wastes, in this respect, the regutgdi@ining this activity
provides in Article 21 ° of all train vehicle or used in land transpion of materials and /
or hazardous waste, from receipt of shipment to its delivery t@dkdeessee, you must
have an insurance policy covering the expenses for personal inpaterial and
environmental effects resulting from an accident generated ébyo#d, occurred during
that operation. The characteristics of that insurance poli®gidated by article 22 of this
rule, which provides that it shall be an annual, national coverage f@ptd by road or
rail, unlimited annual care number of claims, coverage must includeocarnd no
application shall be automatically and immediately, without requinomgpr ruling
authority.

As for the minimum coverage of environmental damage, the ruésgtes sum of 50 Units
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Tax Tax, currently equivalent to approximately U.S. $ 180,000. Additionaiis,
regulations require the submission and approval of a contingency plan.

The implementation time for recruitment and the insurance polittyttve aforementioned
characteristics was six months from the time of Regulationcipating that in the
meantime, carriers of this kind of load should have a policy oflitabnsurance for
damages, resulting from the charge, which at maturity should beedpby the insurance
policy indicated by the regulation.

However, the revisions to the List of Products Marketed PeruvianaimseiSystem, which
collects all the same products that the Superintendent haseredish its Register of
Insurance Policies and Technical Notes, it is noteworthy thdbwel no model insurance
policy or insurance Liability Surety registered, granting rgnteed compensation or
reparation for the damage to the environment in its various forms lotipo] poisoning,
pollution, noise or other similar predation. What it shows is that ysttedse risks are
expressly excluded from liability policies reviewed.

Conclusion:

From the discussion in this document, we can infer that it ih®Environmental Secior
Competent Authority, to determine the requirements or, where apglidhlel guarantees
required to lessen the potential environmental damage involving fimatea of different
projects investment related to its manufacturing sector.

On the other hand, it is important to note that prevention of environmemzgeaand
environmental preservation while starts with EIA and ends with ¢$eaance of the
Environmental Certification can also be observed in other stages ofoplenamt
investment project, for which the Environmental Authority CompetentoSdws not
provided the administrative procedures and the provision of guarantessvioynmental
remediation, such as the case of the trust to ensure the Mine eClédan.

While there are various types of security requirements ithdéns who engage in risk can
provide, in terms of liability policies for damage to the environméstould be noted that
so far, domestic insurance companies have registered any producbvkes this risk.
Note that the revisions to the "List of Marketed Products” publisheétiemwebsite of the
Superintendency of Banking and Insurance, we can say that althoughatkeproducts
that provide Liability coverage for damages to third partiesdoidants in any business or
industrial exploitation of the insured, only cover personal and propertagiano third
parties certain, occurred "accidentally”, due to the operation obtiseness, which is
materially different from civil liability for environmentalamage, in which Affected are a
community and the damage is not accidental, but occurs as aaketudt voluntary and
conscious realization of economic activities that generate ifofitagents who perform,
but to cause environmental deterioration, are detrimental to thestdeof a particular
community.
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GENERAL CONCLUSION

In the Mercosur region, there is a new consensus environmentaltiosat setting. A
legal level each member country of the Southern Common Market, hasecdmpt
environmental policy framework.

With respect to environmental policies, we are facing a toamsition path leading from
one type of traditional political paradigm characterized bysachly doomed to prevent
the development of processes of production and consumption to a new kind afaingre
policies provide for the protection of the environment within the fraonkewf sustainable
development.

Regarding the current situation of each country into the contextgtdbally integrated
world, in Argentina advances of Environmental Law show significant psegtaoth in
environmental legislation and the implementation thereof.
The most notable changes have been incorporated in the constitutioldal ofie
"Environmental Preservation”, laying the foundations for the developnent
environmental law.

Moreover, the measures taken by the Executive and the Superintehttenirance of the
Nation, have altered policies d and Surety Insurance Required Mandasurance
Liability for Environmental Damage Collective Advocacy. The polay liability for
environmental damage, it would be a compensation contract againsictireence of an
event that constitutes a direct loss.

Consequently, this would not be an insurance policy in the condition#ielhdsability.
With respect to Brazil, several projects have been submittedhéo Mandatory
Environmental Insurance, however if it would be impossible to naditexi maintain
insurance coverage today, as not all companies comply with the mirstandhards for the
management forced to risk insurance.

The environmental risk insurance acts as an effective econoatjdased on the guiding
principle that the polluter is responsible and the polluter pays.
In relation to the Republic of Chile, the liability regime appliedhe Environmental Law
Collective, is basically a measure enacted by the standard, environdentde occurred,

IS given an action to obtain compensation for the damaged envirormeesttheless the
directly affected may exercise ordinary action for damages
Environmental Insurance is regulated by law and Restoration Fuhe iregulations, the
restoration fund operates not on fects.
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Finally, the Republic of Peru also has an environmental managemerhdyssed on state
institutions, agencies and offices of the various ministries ancdhcege that have
responsibility for the environment and natural resources. While #@rer various types of
security requirements that traders who engage in risk can pramiderms of liability
policies for damage to the environment, it should be noted that so faestio insurance
companies have registered any product that covers this risk

In conclusion, we believe that in all countries of the Mercosur, will be once again the spirit
of the legislation which should prevail in achieving the right to a healthy and Environmental
Preservation.



