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FOLLOW THE SETTLEMENTS/ FORTUNES

The new reinsurance framework applying in Argentina since 2011 confirmed what the controlling authority had determined some time ago, regarding the applicability of local law and jurisdiction.
This implies that in any dispute or disagreement arising out of reinsurance or retrocession contract, entered into by local or   admitted reinsurers), the applicable law as well as the jurisdictions of the courts must be the Argentineans.
In respect to the forum that would solve the dispute arising out of the legal relationship, it is clear that the regulations do not require that only a local court may be involved, so there is the possibility that the parties may agree on an alternative dispute resolution forum, under the condition that it has it seat within the country.

As a consequence there is no impediment for parties to choose to solve their present or future disputes in an arbitration tribunal. In fact what is actually happening in the Argentinean reinsurance market operating under these regulations is that conflicts that arise in many cases are solved by seating the parties and negotiating directly, but others necessary need the aid of an impartial third person.

In this context, it is critical to understand the legal framework that will govern the reinsurance business and which law would be applied in the event of a dispute.

For this reason, in this brief introduction I will try to explain the general legal structure, and then specifically discuss the topics proposed for this session.
It should be noted that in Argentina there is contractual freedom. In this matter, the Civil Code, Article 1197 prescribes that: An agreement made in a contract is a provision that the parties must comply in the same way as the law itself.
We should also comment that, under the aforementioned Code, Article 1198, first paragraph: A contract must be subscribed, construed and performed in good faith, as the parties veritably understood it, or could have been veritably expected to understand it, upon proceeding with due care and foresight.
On the other hand, it is important to highlight that the provision which mandates to include into the reinsurance contracts a clause that determines that the applicable law and the courts are going to be the local ones, is not in a formal statute but a resolution by the governmental controlling authority: the Superintendencia de Seguros de la Nacional (National Superintendency for the Insurance Business).
However, the rule goes along with the Civil Code, Article 1209, which states that: A contract subscribed inside or outside the boundaries of the country, which is to be performed within the territory thereof, shall be judged as to its validity, nature and obligations, under the Argentinean´s laws, regardless of whether the parties thereto are Argentine nationals or not.

In the same way Civil Code, Article 1215 mandates that: Where a contract is to be performed within the national boundaries , the debtor, even if it does not have its domicile or residence therein, may be sued in the courts of Argentina.
For these reasons I believe that the provision made by the supervisory authority has full force and effect.
On the other hand, Title II of the Insurance Law deals with the reinsurance activity and defines two matters of primary importance for this explanation.

The first one is reflected in Article 159, where it is provided that the insurer may insure the already accepted risks, and what is more important, he would be the only one obliged to the original insured. Accordingly, the insured has no direct action against the reinsurer; this is prescribed by Article 160 of the Law.

The second principle provided in this heading, which in my opinion is also essential, is that: A reinsurance contract is governed by the provisions in this title and those the parties may agree to.
This means that the principle of contractual freedom, mentioned above, is especially significant in the realm of reinsurance, subject to any regulations determined by the controlling supervisor by virtue of its delegated authority.

The other question that is essential to address to is what role customary law plays in the regulation of the reinsurance and on how the arose disputes are solved
Under Civil Code Article 17, Custom can only create rights where the laws refer to it, or in situations not regulated by law.
Likewise, the preliminary heading of the Code of Commerce refers to consuetude insofar as it authorizes a court to determine if the custom is of the essence of the act, and the fifth preliminary title prescribes that common mercantile practices can serve as a rule to determine the meaning of mercantile technical phrases or words, and to construe any mercantile acts or agreements.

As well, the Code of Commerce, Article 218, section six determines that general practices found in commerce in similar cases and specifically the general custom at the place where the contract must be performed prevails over any opposite interpretation that may be ascribed to the wording of the contract.

In this way, we can conclude that custom and general practices may be applied under Argentine law, which in my opinion is extremely important in the resolution of reinsurance conflicts.

Finally, there is another matter that, in my view, is very debatable, which refers to the subsidiary applicability of insurance provisions.

I believe that what has been mentioned before it is very controversial because reinsurance has its own principles, and the applicability of the insurance provisions could only occur where specifically law, contract or custom and usages fail to provide a solution, and only with regard to provisions and matters that are not inconsistent with the nature of reinsurance.

In summary, from this introduction we can conclude that the law rules over the following: 1) principle of contractual freedom; 2) mandatory applicability of local law and jurisdiction; 3) insurance and reinsurance are independent; 4) applicability of business customs and practices; 5) subsidiary limited applicability of the rules of insurance.
3)
After this introduction we can proceed with the proposed topic: follow clauses.
There are several issues triggered by the applicability of such clauses, and the first, oddly enough, is to know what happens when the clause is not included in the contract.

This can happen as long as there is no rule that mandates that the clause is to be included.

However, there is a trend in the doctrine and case law that considers ‘follow-the-fortune’ as an inherent principle of reinsurance contracts, which consequently applies even if there is no specific clause that includes it.

There are not many court holdings on the matter, but the few ones that have been decided, either directly or indirectly refer to this principle, saying that it is of the essence of the contract.

It could also occur that the follow clause is included in a coverage note, but not defined.

In either cases the question will be to determine how it should apply in an specific case.

In both situations, the risk must be within the insurance and reinsurance contracts: In my opinion the ‘follow-the-fortune’ clause is limited by the risk that is the object of the contract, and any reasonable amendments that could affect or exceed the risk, but not exclude it.
Besides, the insurer’s behavior must be reasonable and be conducted with certain normal professional practices: in this sense the usual practice becomes significant, specially the one that is held at the location where the risk is being managed and the contract performed.
I also believe that the insurer’s liability and the settlement that is arrived must consist in a compensation of a valid claim made pursuant to the contract.
This means that the consideration should consist of an obligation determined by the contract that if breached entitles the insured to make a claim.
In this way, ex gratia payments are excluded, since their consideration is not within the contract.

Of course, the parties may agree otherwise.
Now, if the clause is included in the contract with a certain wording, I understand that the question should be resolved in accordance with its own terms.
However, unless the wording is unusual or more complex – this could depend on the relevant risk – the requirements for the applicability of the principle should not change significantly.

This is because including the clause does not release the insured from its responsibility for managing the risk, nor does it allow the insured to commit fraud or behave with bad faith, to the detriment of the reinsurer.
In addition, it doesn´t admit to cover issues out of insurance and reinsurance risks.
The opposite would encourage legally harmful behavior.
Another matter that could be of interest is the consistency between follow clauses and cooperation, control or notice clauses.
Different solutions have been given to the issue, but here we are interested in explaining the approach from the point of view of the Argentine laws.

In general, the cooperation, control or notice clauses operate as a condition precedent which is a burden for the reinsured and implies the observance of a certain behavior. If the insurer doesn’t comply, the reinsurer is released from its liability.

If we consider that the Insurance Law does not apply on a subsidiary basis, or if it does in a restricted manner, as I propose, we could conclude that the failure to observe such duty triggers the discharge of the reinsurer, provided that we understand that the follow clauses operate upon compliance with the prior clauses, and not to neutralize these latter ones.
Still pending is a discussion over which clause prevails, but, as I said, I will not go deeper in this matter.
Instead, if we start from the idea that the Insurance Law necessarily applies on subsidiary basis, this would be the case of Article 36, which provides two requirements for the discharge: 1) Subjective: the default occurs by negligence of the insured – in this case the reinsured – and 2) Objective: the default has influenced the occurrence of the loss or the extent of the obligation.
Consequently, demonstrating the default is not sufficient, both facts must be shown, especially that there was an increase in the reinsurer’s liability.
In this way there are better chances for a follow clause to prevail.

4) STUDY CASES
In Argentina there have been conflicts that I consider closely associated to the matter we are discussing, so I believe that they are worth looking into, without trying to exhaust the subject, because I do not believe that there has been any court ruling or arbitral award on the matter.
At least, in cases where I was involved the parties reached an agreement that put an end to the dispute.

The first case was a very peculiar situation in labor compensation insurance, where different types of reinsurance agreements were made, especially covering the specific benefits prescribed by law.
Against the intended purpose of the law, the system developed in a way that finally  compensations were determined in court, and although this resulted in a substantial increase of loss for insurance companies, even in certain cases with retrospective applicability of the law.

In my opinion the changes or excesses within the risk assumed in the contract, as the insured and reinsured risk were the same. The insurer had to perform in relation to its contract and the specific law.
What happened is that the legal actions sought to make an Aseguradora de Riesgos del Trabajo (Labor Compensation Insurer) (ART) directly liable for failing to exercise prevention control under the specific legislation.

This was based upon Article 1074 of the Civil Code. Any person incurring in an omission that harms another one, shall be only liable where there is a legal provision that orders it to fulfil the omitted duty.

The courts were receptive to claims, and an ART ended in a situation where the judgments could be enforced against them, by virtue of a legal provision that determined consequences for a failure to act, and not as prescribed in the contract.

It seems that there is not insured and reinsured risk.
The second of these cases refers to the situation that occurs where the insurer is subject to punitive penalties under special laws: in the case of Argentina, for instance, the consumer protection law.

In general, these penalties are based upon certain behaviors of the insurer that make it liable regardless of or in addition to its contractual duties.

In this situation it seems that the economic consequences are independent from the risk undertaken, and in my opinion – I admit that the matter is debatable – they should not fall under the ‘follow-the-fortune’ doctrine or clause.

Except in this last case, where, under the control clause, the breach of duties results from a specific instruction given by the reinsurer.

Third and finally, there is a topic that has been subject of debate in Argentina, which is the loss of value of an insurance contract in terms of liability cap of the insurer, triggered by some rulings, specially in civil liability cases.
In this case the risk is the same, and what happens is that there is an excess, even where it was correctly defended by the reinsured: Consequently, I understand that there is a ‘follow-the-fortune’ situation.

It is clear that if the insurer wants to enter into a settlement the reinsurer should be informed and give its approval, even if there is no cooperation or control clause.
5)
This has been an overview of the regulatory environment that will be associated to follow clauses in Argentina.
I believe that as time goes by certain precedents will built up more foreseeable legal setting in Argentina.

It is necessary to mention the likelihood of a reform of the insurance and reinsurance framework, encourage by the current administration through the supervisory agency, which may have a strong impact on this process.
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