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MINUTES OF MEETING 
 

THEME: WHO IS REALLY ACCOUNTABLE WHEN CLIMATE POLICIES AND CAT EVENT SAFEGUARDS FAIL? 

 
1.     WELCOME AND INTRODUCTION – Tim Hardy (UK), CCEWP Chair  

 
 1.1 A welcome was extended to all, especially those attending their first CCEWP meeting. All 

present confirmed their willingness to receive emails by way of follow-up delivery of materials 
and notifications about future meetings and activities. 

 
 1.2  The fact that this was already the 21st meeting of the CCEWP in just its ninth year was 

testament not simply to the enthusiasm of those willing to present to the CCEWP – two more 
first-time speakers were appearing today – but also to the many who contributed to the 
CCEWP in other ways. By attending and raising questions and observations during our 
meetings, by delivering reports and materials for the benefit of others and accessible by all on 
our website pages and for proposing issues and topics for attention and discussion. Examples 
of such contributions would be acknowledged in the course of the meeting to serve also as an 
encouragement to others.  

 
 1.3 The chosen theme or question of the day was both important and timely. The questions of 

liability and real accountability for the creation and implementation of effective climate 
policies for mitigation of and adaptation to climate change are being considered with 

increasing urgency.   So-called “climate-change litigation” as a tool for finding answers and 

remedies is proliferating. 2015 was something of a landmark year. It saw the commitment to 
the Paris Agreement (signed the following year); the first decided case (in Pakistan) to 
recognise causes of action against governments founded in human rights; and (in the 
Netherlands) the first instance judgment in favour of the claimants against the government in 
the case of Urgenda, due to be ruled upon by the Dutch Supreme Court later this year.  
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1.4 Two 2019 analyses of litigation trends merited particular mention: i) a fascinating 69-page 
report by the Chief Justice and two judges of the NZ Supreme Court, “Climate Change & the 
Law” had been kindly forwarded by CCEWP member/past presenter, Michael Parker (NZ) 
which will be posted on the CCEWP website page; and ii) a policy report, “Global Trends in 
Climate Change Litigation – 2019 snapshot”, by Joanna Setzer and Rebecca Byrnes of the UK’s 
Grantham Research Institute on Climate Change & the Environment, working in conjunction 
with the LSE and Columbia University.  

 
1.5 This second report notes that climate change litigation has now been reported in no fewer 

than 28 countries and more expected. According to datasets maintained by Grantham Institute 
and Columbia University – the links to which will again be posted on the CCEWP webpage - US 
still accounts for 75% in total. Heavy concentration in Australia, EU and UK as three next most 
prolific, even after factoring in likely bias in favour of reporting of cases in English-speaking 
jurisdictions (and omission of commercial cases before (private) dispute resolution bodies, e.g. 
arbitrations). Preponderance of cases against governments/agencies/major GHG emitters.  

 
1.6 Many are routine in nature; some strategic. Growth in cases brought by investors/activist 

shareholders/cities and states. Decisions in low- and middle-income countries may yet prove 
of greater resonance internationally. Human rights and climate science advances gaining in 
significance in helping claimants overcome established obstacles in terms of justiciability, 
standing, legal attribution/causation of loss. Tellingly, Report asserts greater assessment 
needed of what real impact cases make - or are expected to make - in practice beyond the 
immediate courtrooms/parties involved.  Intention is that this session will help us consider 
this, including the impact upon the exposure and response of insurers, reinsurers, upon their 
clients and upon governments, each with consequences for others. 

 
   

       2.       URGENDA -v- STATE OF THE NETHERLANDS – Sjoerd Meijer, Nauta Dutilh (NETHERLANDS)   
             
       2.1 The case saw an order being pursued in the Dutch courts against the State of the Netherlands 

requiring the government to reduce emissions by 2020 by at least 25% of 1990 levels.  A duty 
of care was owed by the government to its citizens, it was argued, plus a need to recognise 
human rights. The government challenged the courts’ entitlement to intervene given the 
separation of powers. The case has political, legal and international significance. The issues 
have particular resonance within the Netherlands owing to the projected impact of rising sea 
levels in such a low-lying country.  

       2.2 The case was first brought before the District Court in the Hague, which first ruled in the case 
in 2015, as a class action on behalf of those citizens affected as well as those extraterritorially 
and in future generations. Beyond duty of care and human rights pleas were claims grounded 
in the doctrine of hazardous negligence, soft law and constitutional principles.  Finding against 
the government the District Court ruled that the issue was not confined to the domain of 
politics. Of overriding importance was the affording of legal protection. The government’s 
climate policy was inconsistent. No specific legislation was ordered.  

2.3 On 9 October 2018 the Dutch Court of Appeal upheld the judgment of The Hague District Court 
that the emission of greenhouse gases must be reduced by at least 25% by the end of 2020.  It 
shared Urgenda’s view that given that both parties accepted that the emission of greenhouse 
gases, such as CO2, entails serious risks for life on earth, the State should take action to achieve 
lower emissions sooner than within the time frame currently envisaged by the State in order 
to protect the life and family life of citizens in the Netherlands.  

2.4 The Court of Appeal based its ruling on the State’s legal duty to ensure the protection of the 
life (by Article 2 of the European Convention of Human Rights (ECHR)) and the right to the 
private family life of citizens (by Article 8 ECHR), including over the long term for future 
generations. This and the State’s duty of care imposed positive as well as negative obligations 
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on the State in the face of industrial activities which by their very nature are dangerous and 
pose a serious risk.  

2.5 The Court disagreed with the State that the courts have no right to take decisions in this area. 
It further rejected the State’s other defences to the order such that overall Dutch emissions 
were relatively minor, that there needed to be a level playing field in how different countries 
discharged climate policies and that there existed remaining uncertainties within climate 
science.  The Court must apply directly effective provisions of treaties to which the 
Netherlands is party. These provisions form part of the Dutch legal order and even take 
precedence over deviating Dutch laws. 

2.6 On 13 September 2019 the Dutch Supreme Court received an opinion to consider grounds for 
any cassation (quashing on a point of law/procedure) of the previous orders. The Dutch 
Supreme Court may quash or uphold the Court of Appeal ruling. Among the points the 
Supreme Court is being asked to consider is whether a class action such as that pursued by 
Urgenda can be for those with a diffuse set of interests (e.g. across generations); whether the 
courts may determine the extent of a State’s legal obligations in the context of human rights; 
and whether it is the Court’s function to provide legal protection, including in cases against 
the nation’s government. The Supreme Court’s ruling is expected to be handed down on 20 
December 2019. There will be much interest in the outcome, both in the Netherlands and 
elsewhere. 

 

3.   LIABILITY FOR CLIMATE CHANGE – EUROPEAN PERSPECTIVE – Stefan Perner, Vienna Univ. (AUSTRIA) 

 

3.1 Climate change liabiity and litigation issues can only be properly understood in the context of 
the wider fight against climate change. National governments and the EU both regularly 
announce intensified efforts, but often these prove to be merely symbolic. Failures at national 
level to effect meaningful change often prompt the EU to introduce measures, especially in 
the sphere of the environment. Yet, all too often, their ambitious-sounding directives are not 
in practice enforced and amount to dead law. 

3.2 This situation prompts private citizens and interest groups increasingly to use litigation to take 
climate protection into their own hands. Beyond the Urgenda case, two other administrative 
cases are illustrative less of how such actions can presently succeed, but how they may over 
time shape how the liability of states may be established. In Switzerland, the case brought 
(unsuccessfully) by the “Klimaseniorinnen” (“senior citizens”) against the Swiss authorities was 
for an alleged failure in their obligations to protect the environment and thus citizens’ lives 
and health.  In Austria, the construction of the third runway at Vienna’s international airport 
initially failed an environmental impact assessment, with concerns about CO2 emissions and 
climate protection overriding perceived public interest in better transport provision, until later 
overturned on appeal.   

3.3 A case brought against a private entity in Europe better illustrates some of the challenges 
presented to holding private commercial entities to account for adverse impact on the climate. 
A Peruvian farmer, Saul Luciano Lliuya, filed a lawsuit in the court in Essen, Germany against 
German electric utilities company, RWE for compensation for the precautionary measures he 
was obliged to take to protect his Peruvian home against flooding from a rising glacial lake. 
This was confined to 0.4% of the cost, based on the company’s supposed contribution by its 
activities to the melting of the world’s glaciers. An example of a strategic case testing certain 
princiles. 
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3.4 First, it was held that he could at least sue RWE in the Essen Court (RWE’s domicile per the 
Brussels rules). Next, the law to govern the alleged liability was Peruvian: by Rome II, the law 
where the damage occurred in a non-contractual case.  

3.5 By most countries’ law of torts, it is next essential to prove harm, inflicted by misconduct 
between which there was a causal link. Protection of property, like health, from harm in this 
instance obviously satisfies the test for the claimant (but query whether this naturally extends 
to protection from extinction of flora or fauna enjoyed by all).  But did the emissions of the 
like for which RWE was responsible amount to misconduct? Not according to most if they were 
“innocently” caused when the missing element, being the foreseeability of damage, was not 
widely known. Denying foreseeability of damage is possibly harder after 1992 when the UN 
Framework Convention on Climate Change came into force, but then the question of public 
authorisation needs to be considered. Can an entity be held accountable for wrongdoing in 
tort if publicly authorised? Much can be discussed about the operation of projects in the EU 
needing to satisfy environmental impairment assessments and the permitted granting of 
emissions trading certificates. In short, remedies may be available for what is considered 
inappropriate policy making or enforcement, but not necessarily via the traditional tort route.     

3.6 Satisfying the legal test for the causal link between harm and any misconduct is widely 
regarded as the “major stumbling block” for establishing liability. If it can be shown that harm 
suffered would not have occurred “but for” the defendant’s misconduct the link is established, 
but in climate change cases this is rarely possible. Can this test be avoided? Attempts have 
been made. Some success has been achieved in different jurisdictions/contexts.   Alternative 
causation - establishing joint and several liability of many employers to victims of asbestosis 
for asbestos exposure over a prolonged period – has been accepted in the UK and other 
jurisdictions. This may prove harder to apply to climate change cases. Proportionate damages 
for minimal causation have been permitted in some cases and courts, where so-called market 
share liability can be apportioned, such as in drug manufacturing cases. Again, climate change 
cases pose additional causative challenges, where not all elements contributing to harm are 
man-made. Some of the latter may be excused. Climate change cases are likely to see us taken 
to the very frontiers of causation. 

3.7 In conclusion, over recent times there has been increasing judicial review of climate change 
policy. The step from capping emissions to liability for failure to do so could be small. Litigation 
against private entities is yet in its infancy. The law of international civil procedure is open for 
climate change litigation, but doubts remain whether current standards of imposing liability 
through tort law can offer success without risk of these being overstretched.     

 

 4.   THE OCEAN AND CRYOSPHERE IN A CHANGING CLIMATE – Richard Traub, Traub Lieberman (US) 

[Rich Traub had delivered to the last CCEWP meeting in Marrakesh in April 2019 a 
comprehensive review of the status of liability and litigation issues in the US – see slides 9-16 
in particular. The opportunity was taken to deliver to the meeting comments upon the IPCC 
Report delivered on 24 September 2019 upon the latest findings about the Ocean and 
Cryosphere (the Earth’s frozen water element) – observed physical changes/projected changes 
and risks/implementing responses to changes to both.] 

4.1  In two words, “we’re screwed”! All people on Earth depend directly or indirectly on the ocean 
and cryosphere. The global ocean covers 71% of the Earth’s surface and contains about 97% 
of the Earth’s water.  Around 10% of Earth’s land area is covered by glaciers or ice sheets. The 
Report concludes changes to the oceans and the cryosphere brought about by GHG emissions 
and global warming threaten irreversible abrupt change. 

 
4.2 Among the headline observed physical changes are the following: global mean sea level 

(GMSL) is rising, with acceleration in recent decades due to increasing rates of ice loss from 
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the Greenland and Antarctic ice sheets, as well as continued glacier mass loss and ocean 
thermal expansion. Increases in tropical cyclone winds and rainfall, and increases in extreme 
waves, combined with relative sea level rise, exacerbate extreme sea level events and coastal 
hazards.  

4.3  Effect on ecosystems includes: impact upon marine species since the 1950s in terms of 
migration, changes to habitat; changes to coastal ecosystems by way of ocean warming, 
marine heatwaves, increased salinity, loss of oxygen, sea level rises, increased cyclones and 
flooding. Negative (yet elsewhere some positive) impacts upon food security, water resources, 
water quality, livelihood and well-being of people, infrastructure, transportation, tourism etc. 
This has already prompted different responses in terms of reactions to extreme events mand 
some anticipation of sea level rises. 

 
4.4 In period 2031-2050 global-scale glacier mass loss, permafrost thaw, and decline in snow cover 

and Arctic sea ice extent expected to continue. Beyond 2050 these trends would increase 

further unless significant GHG emission reductions, which would reduce changes. Extreme sea 

level events that are historically rare (once per century in the recent past) are projected to 

occur frequently (at least once per year) at many locations by 2050, especially in tropical 

regions. Increasing frequency of highwater levels expected to have severe impacts in many 

locations depending on exposure. Sea level rise is projected to continue beyond 2100.  

4.5 Cryosphere changes on land projected to affect water resources and their uses, such as 

hydropower and irrigated agriculture in and downstream of high-mountain areas. Changes in 

floods, avalanches, landslides, and ground destabilization all projected to increase risk for 

infrastructure, cultural, tourism, and recreational assets and increased risks to human 

communities in low-lying coastal areas.     

4.6  Challenges presented: people with the highest exposure and vulnerability often those with 
lowest capacity to respond. Coastal communities face challenging choices in crafting context-
specific and integrated responses to sea level rise that balance costs, benefits and trade-offs 
of available options and that can be adjusted over time. All types of options, including 
protection, accommodation, ecosystem-based adaptation, coastal advance and retreat, 
wherever possible, can play important roles in such integrated responses. 

 
4.7 Enabling climate resilience depends critically on urgent and ambitious emissions reductions. 

Key enablers for implementing effective responses to climate-related changes in the ocean 

and cryosphere include intensifying cooperation and coordination among governing 

authorities. Report reflects the state of science for ocean and cryosphere for low levels of 

global warming (1.5°C), as also assessed in earlier IPCC and IPBES reports.  If it is 2.0°C or 

higher, then all bets are off. 

 

5.   OPEN/PANEL DISCUSSION 

 

5.1   The remainder of the meeting was devoted to an interesting open discussion. 

5.2  Issues raised included the move for some legal recognition in some countries, notably in South 
America, of the notion that Mother Earth or the environment was itself entitled to legal 
protection, not solely human citizens populating it.   Further, the interface between public and 
private international law, noting how some countries were being held accountable by others 
for the impact in a second country of the activities or policies of others. Evidenced particularly 
in the Southern Hemisphere (“Global South”), such as Pacific Island states seeking to call larger 
countries to account for the impact allegedly suffered on their own shores. 
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5.3 The impact of “soft” law was important in terms of influence upon countries, corporates and 
politicians.  All ensuing changes to liability or potential liability had a bearing upon insurers 
and the reinsurance market. Instances were noted how in different countries there was an 
uneasy truce between whether governments, states/cities within a country or larger region 
disputed who should share or ultimately bear the burden of mitigating or adapting to the 
impact of climate change.  

5.4 As political pendulums swing in different countries at different times, the incidence and 
manner of resorting to court interference and the nature of a court’s intervention can vary 
markedly. In the US since the Trump administration came into power, with its deregulation of 
many environmental protections and reduction of powers afforded to agencies like the 
Environment Protection Agency, one saw an upswing in cases brought by those seeking 
redress.   

5.5  The way forward will be far from even in terms of progress or speed of progress. Well-targeted 
strategic cases in responsive jurisdictions and/or volunteered or encouraged protection of 
reputational image on the part of corporates in the wake of growing certainty in or faith by 
the public in climate science, could well see changes in practice and legal liability/corporate 
governance requirements, prompting change more quickly than extensions of well-established 
principles of tort law.   

5.6 The role of insurance has been well and formally recognised as having a critical part to play in 
helping governments and corporates respond to calls for improved lasting resilience and 
anticipated protection against the impact of climate change in preference to reactive 
compensatory responses. The response of insurers to extended or challenged boundaries of 
liability for climate change across different sectors and countries will require them to adapt in 
turn, especially if like their insureds, they, too, are exposed to increasing property, transition 
and liability risks affecting both sides of their balance sheets. The date of 20 December 2019, 
the expected delivery of the Dutch Supreme Court in the Urgenda case was likely to be the 
first of many over coming months to be worthy of note. So, too, the progress in different 
jurisdictions of other developments recorded in datasets of reported cases, which the CCEWP 
would continue to follow with concern in its 2020 meetings. 

 

Meeting closed at 15:30hrs with thanks expressed to the hosts and to all presenters and contributors, but 
without time remaining to discuss future CCEWP meetings and activities, which would be circulated by 
email.   

 
Tim Hardy, Chair, CCEWP 

  

 
  


